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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
, Record No. 2024 
I. l{ANTER, Plaintiff in Error, 
versus 
COMMONWE.A.LTif OF VIRGINIA, Defendant in Error. 
PETITION FOR A \VRIT OF ERROR AND 
SUPERSEDEAS. 
To the Honorable Jttdges "Of the Supre1ne Co~u·t of Appeals 
of Jl' i1·_qinia: 
PRELIMINARY. 
Your petitioner, I. l{anter, feeling himself aggrieved by the 
:final judgment of the Corporation Court of the City of Nor.., 
folk, entered on the 19th day of February, 1938, in a certain 
cause entitled Commonwealth ·of Virginia v. I. Kanter, re-
spP.ctfully asks that a writ of error and supersedeas may be 
granted to review and reverse said judgment, by which said 
judgment the n1otion of your petitioner to set aside a verdict 
of the jury rendered in said cause on the 27th day of January, 
1988, finding the said I. Kanter guilty of grand larceny and 
fixing his punishment in the penitentiary of the Common-
wealth for the tern1 of on~ year, was overruled and final judg-
ment thereon entered. A duly certified copy of the record -
and proceedings in the Corporation Court of the )City of Nor-
folk is herewith tendered and asked to be read and treated 
as a part hereof. 
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STATEMENT OF F .. l\.CTS. 
Your petitioner, I. I\:anter, fifty-eig·ht years of age, has ~e­
sided in the City of Norfolk for forty-one years, and for a 
little over five years last past has been engaged ·in the junk 
business. He has had no previous criminal record and dur-
ing the trial a-large number of reputable citizens testified 
that his reputation for truthfulness and honesty was good. 
In order for the Court to appreciate the specific errors re-
lied upon as the grounds for this petition, the essential facts 
mny be outlined substantially as follows: 
During the course of his business in buying and selling junk 
he had, for a considerable time, purchased waste paper from 
a certain local dealer in the City of Norfolk by the n.ame of 
1VL H. Mizroch. This waste paper so purchased was collected · 
by ~Iizroch from the newspaper plant of Norfolk Newspapers, 
Incorporated, and, in a loose and unbaled condition, was 
hauled on Mizroch 's truck from the newspaper plant to peti-
tioner's place of business where it was there delivered. From 
time to time there were found in this loose paper so delivered 
various pieces of type metal which, upon delivery to petitioner, 
were separated by him from the paper and laid aside for sale. 
Petitioner directed the driver of Mizroch's truck to separate 
any type metal from the waste paper, as he was apprehensive 
if the same were permitted to remain it would cause damag·e 
to the machinery handling said waste paper. As a result of 
this direction, from time to time, further deliveries were made 
of type metal along with the waste paper, but separated there-
from. These deliveries of metal were weighed bv the peti-
tioner and the prevailing· market price at N orfolir for junk 
metal of that description was paid Mizroch 's driver, your pe~ 
titioner being· of the opinion that the metal as well as the 
waste paper was being delivered on behalf of 1\Hzroch and 
for his account. At that time the prevailing custom in the 
handling of the waste paper and metal .required the payment 
of cash by petitioner to the driver upon delivery. Some time 
thereafter the method of handling paper in some instances 
was changed, with the result that in these instances the paper 
was baled at Mizroch's place of business and petitioner's 
truck called for the same and payments were made therefor 
by check. The driver of Mizroch 's truck had occupied a con-
fidential position with his employer for a number of years 
and had made deliveries of waste paper and had received cash 
in payment therefor with Mizroch's full approval, from which 
,circumstance your petitioner inferred that the delivery of 
the metal was likewise authorized and innocent. It transpired 
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that the original driver of ~Iizroch 's truck, without the knowl-
edge of your petitioner, left 1\:Iizroch 's employment and ac-
cepted ·a position with Norfolk Newspapers, Incorporated, 
and that the brother of this former driver was en1ployed in 
his place and stead by Mizroch, and that thereafter deliveries 
of paper and type metal were made by the former driver to 
this petitioner in 1\ifizroch 's truck, in most if not in all cases 
accompanied by his brother, as was his previous custom. 
On September 23, 1937, ·1\Hzroch 's truck, accompanied by 
the two persons, one of whom it now transpires was employed 
by the Norfolk Newspapers, Incorporated, but who had 
formerly been the driver for l\fizroch, and the other being 
his brother; who had been employed in· his stead by l\fizroch 
as a driver, delivered to your petitioner's place of. business 
in the City of Norfolk, in connection with a delivery of waste 
paper, 915 pounds of type metal, a part of which was in a. 
broken condition and the other part of which was in sheets. 
Your petitioner was not familiar wit.h the methods used by 
1~ewspapers in remelting this metal and in his ignorance re-
p;arded the same as junk. On the day of purchase the peti-
tioner made out a Vlritten report of the same showing 915 
pounds of type n1etal, in which said written report the name 
and address of the seller, as given to your petitioner, was in-
cluded, and said written report was delivered to the Police 
Departn1ent of the City of Norfolk. (.See orig·inal Exhibit 2, 
filed with the record). There was no concealment of this 
metal at petitioner's place of business, to which the members 
of the Police Department l1ad full access, and thereafter when 
petitioner was engaged in loading this particular metal on his 
truck preparatory to shipping the same to a dealer in Rich-
Inoncl, two members of the City Detective force, to whom your 
petitioner 'vas personally known, and who were familiar with 
your petitioner's place and method of doing business, ob-
Rerved this 1netal in the process ·of being loaded on the truck. 
Your petitioner gave an account of how he had acquired the 
Rame, and stated that he had made a ·written report thereof 
to tbP. Police Department. He was told by the detectives that 
they had had no complaint of the loss of any metal, but that. 
they wished him to hold the same for a reasona blP. time so 
that in the event thP.re was any complaint they could further 
investigate the matter. Complying with this request, he stated 
that hP. would hold the same for a reasonable time, but hear-
ing nothing further from the Police Department, h~, two or 
three weeks lat<:n·, shippP.d th~ same to a Richmond dealer. 
Thereafter other p·urchases wel·e made by your petitioner and 
likewise shipped. There was no complaint made to your peti~ 
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tioner from the time that the members of the Police D,epari-
ment first sa'v any of this metal in his possession, on Septem-
ber 24th, until Novembe1· 22nd, or two months thereafter, 
when a complaint was made by Norfolk Newspapers, Incor-
porated, of the loss of some metal. Members of the Depart-
ment at once went to petitioner's place of business and when 
inte'rrogated about the metal they had seen there on Septem-
ber 24th he told them that as he had heard nothing more from 
them, and assuming· that there 'vas rto complaint, he had 
shipped the 1netal away, but that if there was any question 
with reference thereto he would at once take steps to have 
thP. sa1ne returned. 
Petitioner thereupon went to Richmond for the purpose of 
having returned to him 915 pounds of type metal which had 
been the amount of the shipment of September 24th, which 
was the subject of discussion with the Police Department. 
:1\{etal in that amount was turned over by the Richmond dealer 
to petitioner, who brought the same back to Norfolk and de-
livered it to the department. It transpired that on some of 
the pieces of metal so returned to Norfolk the dates indicated 
that it was metal that had been used by the newspapers sub-
sequent to September 23rd. This was a circumstance to which 
petitioner paid no attention as he was only endeavoring, at 
the request of the Police Department, to recover an amount 
of junk metal equal to that which had been the subject of 
their previous discussion. This circumstance was at once 
apparent, could not have been concealed nor did petitioner 
have any purpose to so conceal it. Upon further inquiry by 
thP. Police Department petitioner gave them the name of the 
dealer to whom all shipments had been made, as a result of. 
which the Police Department found and obtained possession 
of substantially 4,055 pounds more. For this metal so pur-
chased from time to time and under these circu~stances, pe-
titioner paid tlvn·P.for an amount which he considered was a 
reasonable price for the same f. o. b. Norfolk, or approxi-
mately three cents per pound, and the reasonableness of- this 
price is confirmed by Jacob Viener, one of the experienced 
witnesses in the business introduced by the Commonwealth 
(R., p. R7). The average price at which he sold the same in 
Richmond "ras 4-1/3c f. o. b. Richmond, the difference in the 
two prices covering the cost of handling·, hauling and delivery, 
leaving· but a sn1all profit on the transactions. 
The various assig-nments of error which will be hereinafter 
set out arP. directed to thP. action of the trial court. 
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ASSIGN~IENT OF ERROR NO. 1 . 
. The trial co~lt'rt was in erro1· for failure to grant the motio'lt 
of co~tnsel for the defendwnt to dischar.qe the jury j1·om fur-
the1· consideration of the cause and O'tder a rnistrial after it 
had pennittell Exhibit II, desig1wted, "Daily Report," with 
the notation thereto appended to be considered by the j~~Jry. 
( SeP. Bill of Exception No. 2, R., p. 238.) 
The objectionable language on said report was as follows: 
"Section 3937a Code ·of Virginia :-,Every junk dealer do-
ing Business, in any city or town, shall every day (except 
Sunday) before eleven o'clock in the forenoon deliver to the 
Chief of Police of such city or town on a blank form to be 
prescribed by such Chief of Police a leg·ible and correct tran-
script from his books of all his. transactions of the day previ-
ous. If any junk dealer has in his possession any article 
which is· proved to have been stolen, the purchase of which 
hP. has not recordP.d in the books he is required to keep for 
that purpose he shall be deemed guilty of the larceny there,-
of." . 
The submission of such a statement to a jury making it 
imperative upon the:m, in the event the property in question 
is proven to have been stolen, to find any junk dealer who has 
possession of the same, regardless of his innocence and of the 
111P.ans whereby he acquired it, g11ilty of larceny thereof, con-
stitutes incurable error. The form upon 'vhich this report 
was made was onP. prescribed by the Police Department and 
includes therein an unwarranted and 1nisleading· statement 
of tllP. applicable law. The impression created by such in-
formation is not susceptible of being eradicated, and having 
once been brought to the attention of the jury cannot be cured 
by any instructions which the Court might give. It is true 
that the Court indicated that it '\Vould cover the proposition 
by an appropriate instruction if asked so to do. · This state-
ment of itself indicates that the Court realized the injustice 
of submitting such evidence to the jury, b.ut the fact is that 
it did not endeavor in any way to instruct the jury to disre-
p;ard the statement. If the admission of this evidence was 
improper and the error could be cured, as the Court seemed 
to indicate, it behooved the Court entertaining such view to 
act of its own accord and so instruct to prevent irreparable 
injury, though we belie,re that there was no act of the Court 
which could have brought about such a result. It was not in-
cumbent upon· the defendant to move for such an instruction, 
6 8npreme Court of Appeals of Virginia 
for the reason that it had consistently taken the position that 
such an instruction would fail to acco1nplish the purpose in-
dicated by the Court. It is also readily conceivable that al).Y 
instruction on the subject would have intensified, rather than 
ameliorated, the error committed. The Commonwealth did 
not request such an instruction, and the consequence was that 
this harmful statement of a non-existing law was permitted 
to go to the jury ·without any effort to inform them that it was 
not· applicable or to prevent the harmful consequences that 
necessarily followed therefrom. 
It will also be observed from the record that in addition to 
moving for mistrial on the ground of incurable error on the 
part of the Court in acbhitting the statement with the objec-
tionable language thereon, the defendant, by counsel (R., p. 
41) moved that the portion of the paper "Thich contained this 
statP.ment bP. cut off and withdrawn from the consideration 
of the jury when it retired to its room, and that the jury be 
not permitted to read it, both of which motions were over-
ruled and appropriate exceptions taken thereto. No action 
was taken bv the Court in an effort to cure this error and the 
paper with the objectionable notation was submitted for con-
sideration of the jury, and it told them in terms that, regard-
less of the innocence of thP. defendant or the circumstances 
undP.r which he recP.ived the metal, if he failed to record the 
same in his book he should be deemed. g·uilty of the larceny 
thereof. The 1netal which thP. defendant was charged with 
recP.iving was in part metal that concededly had not been re-
ported, but, for the reason given by the defendant of his be-
lief that after his experience with the first installment, which 
was rP.ported, it was not necessary to report the other, his 
conduct is readily understandable. 
As we have endeavored to show from the record, the Court 
thought that some instruction under the circumstances was 
proper, otherwisA it would not have indicated its willingness 
to so instruct had it been requested. We believe, however, 
that the Court _placP.d too narrow a limitation upon its duty. 
It had a responsibility in the premises which could not be 
discharged or waived with the statement that no request had 
l>een made for an instruction. The Court was advised dur-
ing the progress of the trial of the serious injury sustained 
by the defendant in admitting· the evidence and yet nothing 
was done to .cure the same, even admitting that the same were 
susceptible of cure. : · · 
It has been repeatedly held that for a plaintiff in a personal 
injury suit to ask whether the defendant is protected by in-, 
surance is an incura.blP. error and that a mistrial should be 
ordAred when the same is committed. Much more grievous 
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is. the inJury to the defen~a~t in the present case. In the 
.personal injury instance it has never been considered ade-
quate treatment for the court to say that if any one asks fot 
an instruction, ''I will advise the jury to disregard the ques-
tion and answer." The injury is done when the question is 
askP.d and the answer given. The same consequence follows 
in the present instance. The error was apparently conceded. 
by the Court and yet the fact remains that it made no effort 
to cure the same. 
The admission of this ''Daily Report'' with the objectionabl~ 
language thereon constituted gross error upon another well-
recog-nized theory. It has long been the rule in Virginia that 
it is. the duty of the Court to instruct the .jury as to· the law, 
and the duty of the jury to follow the law as· laid down by the 
Court. This being the corrP.Ct procedure, this Court has often 
takP.n occasion to criticise the readi~g of law to the jury and 
held that the same constitutes error. In Newport News a;nd 
Old Point Railroad <t Electric Company v. Bra.dford, 100 Va. 
240, the Court said : 
"To allow authoritiP.s to be rP.ad to the j~ry would be .cal,. 
culated to confuse and mislead them and cause them to dis-
regard the court's instructions and deduce from the fact~ 
their own idea of the law, which they are not permitted to 
do.'' 
This language is general and condems the practice, even 
when the law read states a correct principle. In the present 
instance the la'v thus improperly submitted to the jury did 
not. even have the virtue of correctness, but provided a harsh 
and unjust penalty for an act which might have been in every 
respect perfectly innocent. 
A comprehensive discussion of this whole subject will be 
found in a note to 77 A. L. R. 651, where the position of this 
Court is fully sustained. 
In this State no distinction is made between civil and crimi-
nal cases. Brown v. Commonwea.lth, 86 Va. 466. ·· · 
ASSIGNMENT OF ERROR NO. 2. 
The Court was in error in failing to order a mistrial on the 
ground of misconduct on the part of the Commonwealth's At-
torney in questionin.Q D. A. Tav.ss, the character 'Witness for 
. the defen..9e, by propounding to him the follo'Wing questio.n, 
with the followin.q answer (-Bill of Exception No. 3, R., p. 
240): 
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Q. Did you. ever hear of his (nwaning thereby Kanter's) 
buying copper wire that was stolen jro1n the Coast Guard 
Station at Vir_qvnia Beach? 
A. I did not. 
~Ir. Tavss testifiP.d to a lifelong acquaintance with the de-
fendant and that he knew his general reputation very well 
and that it was very good. The above question was asked 
him on cross examination by the Commonwealth's Attorney 
to which he gave an answer in the negative. No objection 
was mad A to the question and answer by defendant's counsel 
at that time, for the reason that they naturally assumed that 
the Commonwealth's Attorney would follow up the question 
with evidAnce to thA effect that the defendant had been guilty 
of buying stolen copper wire as indicated by the question, or 
that there was a rumor to such effect. ThP-re was no effort 
of any description on the part of the Commonwealth's At-
torney to follow this evidence up and 'vhen the testimony was 
finally closed a motion was made by the defendant's counsel 
(R., p. 199) that the Court order a mistrial. This the Court 
refused to do and an appropriate exception was taken on 
this ground. Not only did the Court overrule the motion but 
it likewise failed to give any direction to the jury to ignore 
the implication contained in the question, especially in view of 
the fact that no effort whatever was made by the ,common-
wealth's Attorney to introduce any further evidence on the 
subject. 
Counsel for the defendant are 'veil advised as to the wide 
range permitted the Attorney for the Commonwealth in cross-
examining character witnesses, but this freedom is subject to 
the limitation of good faith and fair dealing. 
State v. Presta, 108 Wash. 256, 186 Pac. 112. 
In this case, which was a prosecution for arson, concerning 
the burning of the defendant's houses, it was held improper 
on cross examination for the prosecuting attorney to ask 
questions with reference to· similar burnings without connect-
ing the defendant with such fires. 
The Court said : 
''It SP.Pms to us that the mere asking of these questions 
by the prosecuting attorney, and the repetition bv him of 
them, may well have left with the jury the idea that the prose-
cuting attorney had some inside information concerning these 
acts.'' . . 
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State v. "fVillard (~Io.), 192 S. W. 437. 
It 'vas held in this case that the particular acts or crimes 
inquired about should not be ''apocryphal, existing alone in 
thP. fertile fancy of a public p:r;osecutor.'' 
State v. Dixon, (J\IIo.) 190 S. W. 290. 
"While we recognize the gTP-at latitude permitted in cross 
examination in order to test the memory and truthfulness 
of witnP.sses offered to prove good reputation, we yet think 
that the .matters inquired about in such a cross examination 
should not be n1erely chimerical, or drawn from the vivid 
imagination of OlJposing counsel, or manufactured at the 
instant for the purpose of producing an erroneous impres-
sion, but they ought to have reference to some actual crimi-
nality, or breach of the peace, or ill conduct of the party in-
quired about which would g·o to hurt reputation.'' 
It will thus be seen from thP.se authorities that the matters. 
inquired about should have real existence. This can only be 
determined bv evidence to that effect. The record in the in-
stant case throws no li~;ht upon the subject being entirely 
silent. 
State v. Jones, 48 1\tfontana 505, 139 Pac. 441 : 
In this case it was held to be gross misconduct on the part 
of thP. prosecutin,g attorney. amounting to reversible error, 
to ask the defendant's character witness, who had testified 
to his g·ood reputation for peace in a prosecution for murder, 
the following question: "Did you ever hear about the episode 
at the Castle when he WP.nt up tlwre to beat up a woman?'' 
The court said: ''The question as put by counsel assumed 
as a fact that the defendant did go to the Castle for the pur-
pose stated. Thoug·h thP. statP.ment was in the form of an 
· interrog·atory, it was as objectionable as if it had been stated 
in the form of a declaratory sentence, and thereforP. was ob-
noxious to the rule against proof of particular facts. The situa-
tion was not aided by the negativ·e answer of the witness. The 
answer did not neg·ative the fact stated, but only that the wit-
, JlP.Ss had heard of the fact. If hP. had answered in the affirma-
tive, the answer would have implied the existence of the fact. 
As well as hearsay knowledge of it by the witness. If it had 
not bP.en answered at all, it was still objectionable, for it was 
calculated to leave the jury under the impression that the 
episode did occur, and hencP. to furnish them some basis for 
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the damaging inference that the defendant was a lawless 
character.'' · 
The natural effect of the intimation made by the question 
as askP.d by the Commonwealth's Attorney was to create :ln 
the minds of the jurors that they were concerned with the case 
of a man who was not only connected with the instant case 
but had been guilty of simil~.r crimes on other occasions. This 
intimation emanated from the Commonwealth's Attorney and 
carried with it all of the force of a suggestion from that of-
ficial source. In, making this objection we have no desire to 
reflect upon the personal good faith of the Assistant Common-
wealth's Attorney who asked the question, but the fact is that 
regardless of his good faith or his intenti9ns; this defendant 
has beP.n left in a defenseless position, the victim of an un-
supported intimation. 
ThP. position of petitioner's · counsel on this phase of the 
case is not' that such questions are inadmiE~sible when asked 
in ~ood faith and with supporting evidence, but that in this 
instance therP. was an entire absence of evidence to indicate 
even the existence of a rumor and the "(ecord is entirely de-
'void of. any effort on thP. part of the Commonwealth's Attor-
ney to show such existP.nce. The best analysis and criticism 
of the vice of such questions will probably be.found in 2 Wig-
more on Evidence, Sec. 988, where it is said: 
''But the serious objection to them is that practically the 
above distinction-between rumors of such conduct, as affect-
ing reputation, and the fact of it as violating the rule against 
particular facts-cannot be maintained before the jury. The 
rumor of thP. 1nisconduct, when admitted, goes far, hi spite of 
all theory and of the judge's charge, towards fixing the mis ... 
conduct as a fact upon thP. other person, and thus does three 
improper things,-(1) it violates the fundamental rule of 
fairness that prohibits the use of such facts, (2) it g·ets at 
them by hearsay only, and not by trustworthy testimony, and 
· (3) it leaves the other person no means of defending himself. 
by denial or explanation, such as h€' would otherWise have 
. had if. thP. rule had allowed that conduct to be made the sub-
ject of an issue. Moreover, these are not occurrences of pos-
sibility, but of daily practice. This method of inquiry or 
cross examination is frequently resorted to by counsel for the 
very purpose of injuring by indirection a character ivhicl1 
they are forbidden directly to attack in that way; they rely 
upon the mere putting· of the question (not caring that it is · 
answered negatively) to convey their covert insinuation~ The 
value of the in~quiry for testing purposes is often so small and 
the opportunities of its abuse by underhanded ways are so 
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great that the practice may amount to little more than-a mere 
subterfuge, and should be strictly supervised by forbidding 
it to counsel who do not use it in good faith.'' 
The author lays down a rule which in fairness should have 
been followed by the trial court when, after this question had 
been asked and answered; it was not followed up in any man-
ner by the ,commonwealth's Attorney. There was then but 
one thing impera~ively required; and that was to direct a mis-
tr'ial.in the case in which an incurable injury had been done 
the defendant. 
ASSIGNMENT OF ERROR NO. 3. 
The Court committed error in granting Instruction No. II 
as aske_d fqr by the Oon~monwealth's Attorney. (See Bill of 
Exception No. 4, R.; p. 243, et seq~} 
The instruction complained of~ as· given by the Court, reads 
as follows : ' 
''II; 
''ThP. Court_ instructs _the. Jury that if property be stolen 
and recently thereafter be found in the exclusive possession 
of the prisoner, then such possession of itself affords suf-
ficient g-round for the presumption of fact that he received it 
knowing it to be stolen; and in order to repel the presump-
tion it is i;ncumbent upon l1im to acc.ount for such possession 
consistently with his innocence.· If he gives a reasonable ac-
count of it, then it devolves on the Commonwealth to prove 
that such account is untrue. If he gives an unreasonable ac.:. 
count of it, then it dP.volvP.s on the prisoner to sustain sucli 
account by other evidence. You are further instructed that 
the circumstances under which the prisoner is found in pos-
session of such property, the time, the place, the conduct of the 
accused and his account of his possession are all matters for 
the-consideration of the Jury .. " · 
This instruction when tendered was objected to on the 
following grounds, which are here repeated and relied on: 
(1) In that it permits t:he jury to conclude that possession 
of itself affords sufficient ground for the presumption of fact 
that the defendant received the g·oods knowing them to be 
stolen, without instructing the jury that in determining that 
question they must take into consideration all of the facts 
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and circumstances surrounding such possession, which this 
. instruction as offered fails to do. 
(2) That the instruction undertakes to instruct the jury 
upon the weight of the evidence, which is a fact to be de-
termined by them ·without comment or suggestion from the 
Court. 
(3) The instruction is objectionable in that it imposes upon 
the defendant the burden of repelling the presumption aris-
ing from possession and requir~s him to .account for su~h 
possession consistent with his innocence, thereby relieving 
the Commonwealth of the duty of proving guilt, and requiring 
the defendant to prove his innocence. 
( 4) The instruction is further objected to on the ground · 
that the offense of receiving stolen goods kn~wing them to 
be stolen is a statutory offense, and the statute defining said 
offense sets out the eJements thereof which are required to 
be proven by the Commonwealth in order to convict. The 
statute provides for no p,resumption and the instruction as 
offered is in direct contradiction of the statute itself. 
( 5) And the said. instruction requires the defendant to 
prove his innocence by evidence consistent therewith and 
requires him to repel the improper presumption stated in the 
said instruction without bringing to the attention of the jury 
how far his evidence must go to repel this presumption. 
The section of the Code under which this proceeding was 
prosecuted reads as follows : · 
"Sec. 4448. Recei1.Jing, etc., stolen goods, knowing, etc., 
lat·ceny; prosect£tion therefor.-If ~ny person buy or receive 
from another person, or aid in concealing any stolen goods 
or other thing, knowing the same to have been stolen, he shall 
be deemed guilty of larceny thereof, and may be proceeded 
ag·ainst, although the principal offender be not ·convicted." 
As hAld in Hey v. Commonwealth, 32 Gratt. 946, and many 
times repeated, to sustain a prosecution under this statute 
four things must be proved: 
1. That the goods or other things were previously stolen 
by some other person. · 
2. That the accused bought or received them from another 
person, or aided in concealing them. · 
3. That at the time he so bought or received, or aided in 
concealing them, he knew that they had been stolen. 
4. That he so bought or received them, or aided in conceal-
ing then1, ntalo anirno, or with a dishonest purpose. 
·: ' 
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Testing the questioned instruction for its conformity to 
the essential requirements as above outlined, it falls far short 
of meeting the same. The very gravamen of the eharge is 
t4~ knowledge that the accused received the goods knowing 
them to have been stolen. The instruction as given dispenses 
entirely with this requirement by substituting for such knowl-
edge the mere fact of physical possession by the accus~d and 
providing that this possession alone may afford sufficient 
ground for the presumption of fact that he received them 
knowing them to have been stolen. 
The Commonwealth, in asking for this instruction, relied 
upon the fact that a somewhat' similar instruction had been 
given and approved in Stapleton v. Uonvmanwealth, 140 Va. 
475. We shall hereafter have occasion to comment on that 
case, but in the meantime the Court's attention is called to · 
what would seem to be the correct ,principle and one which 
has met the approval of numerous courts.having had occasion 
to pass upon it. It has been tepea tedly held that the mere 
possession of stolen goods, without proof that the accused 
received them knowing them to have been stolen, raises no 
presumptfon that the goods were stolen property, and is insuf-
ficient to establish guilty kno,vledge on the part of the ac-
cused. 
See numerous cases cited in Note, 22 L. R. A. (N. S.) 840. 
The vice of the instruction ~onsists in applying a pre-
sumption that would be applicable on a charge of theft and 
not upon one for receiving stolen goods knowing them to have 
been stolen. There are nunierous cases which recognize and 
apply this distinction. 
State v. Ada.ms, 133 N.C. 667, 45 S. E. 553. 
The Court said : 
'' 'J;he presumption which the law raises from the recent po~­
session of stolen property is that the person having such 
possession is the thief; not that someone else being the thief.-
the defendant's possession is with guilty knowledge of the 
theft." ·· 
Sanford v. State, 1.55 Miss. 295, 124 So. 353. 
The Court said: 
''The unexplained possession of stolen property shortly 
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after the commission of a larceny is a circumstance from 
which guilt of the larceny may be inferred, but no inference 
can be drawn therefrom alone that the one in possession of 
the property received it from another knowing that it had been 
stolen.'' 
Stttte v. Richn~ond, 186 ~fo. 71, 84 S. W. 880. 
The Court said: 
''The very essence of the offence is the receiving knowing 
them to have been stolen. If the presumption is to be indulged 
that every person found in possession of stolen goods knows 
them to be stolen, the state would be relieved of establishing 
the guilty knowledge, and the burden thrown on the defend-
ant of establishing his innocence. . . . The question is not 
whether the possession and accompanying proofs tending to 
show guilty knowledge may be sufficient to establish the guilty 
knowledge, but whether from possession alone there is a pre-
sumption that the party in possession knew that the party 
from whom he received the goods had stolen them.'' 
The above arP. not isolated instances in which this doctrine 
has been upheld, but the attention of the Court is called to 
similar ruling·s in numerous other States : 
California.-People v. Levison, 16 Cal. 98, 76 Am. Dec. 505. 
Colorado.-Sitterlee v. People, 67 Colo. 523, 186 Pac. 527. 
Delaware.-State v. 111 alvarosa., 7 Boyce, 451, 108 · Atl. 95. 
Geor_qia.-Williams v. State, 16 Ga. App. 697, 85 S. E. 973. 
lllinois.-Peo11le v. Mirabella, 294 IlL 246, 128 N. E. 374. 
Indian-a.-Bowers v. State, 196 Ind. 4, 146 N. E. 818. 
Lou.isimw .. -State v. Rock, 162 La. 299, 110 So. 482. 
lJfassachusetts.-CO'Jn. v. Phelps, 192 l\fass. 591, 78 N. E. 
741. . . 
Jfich!i.qan . ......_People v. K orn, 217 Mich. 170, 185 N. W. 817. 
New Meanco.-Territoru v. Clay7Jool, 11 N. l\L 568, 71 Pac. 
462. 
. Tennessee.-Bedfo'rd v. State, 5 Humph. 552. 
Tea~as.-Stuart v. State. 97 Tex. Crim. Rep. 652, 263 S. W. 
928~ . 
ThP. al?ove cases clearly lay down what is believed to be the 
correct rule and demonstrate the injustice to the accused of 
an instruction of the character under consideration. 
In taking this position we are not unmindful of the holding 
of this. Court in Stapleton v. Con'hmon,wealth, 140 Va. 475. In 
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that case the indictment charged the defendant with the fe-
lonious breaking and entering of a dwelling house with intent 
to commit larceny; the instruction there given, upon which 4 
the questioned instruction in the instant case is based, pro-
vided: 
''The Court instructs the jury that if property be stolen 
and recently thereafter be found in the exclusive possession 
of the prisoner then such possession of itself affords sufficient 
ground for the presumption of fact that he was the thief 
*"'*" 
This is a correct statement of law as applied to a charge of 
actual larceny, and 've are not unmindful of the fact that this 
·Court has held that it would be likewise applicable to a charge 
of constructive larceny, though it is difficult to ascertain what 
justification the Commonwealth can find in that expression 
to sustain the giving of the questioned instruction. A refer-
ence thereto will at once show the difference. The questioned 
instruction states that possession of itself affords sufficient 
ground for the presumption of fact that the accused received 
the goods knowing then1 to have been stolen. It is at this 
point that the well-defined distinction laid down in State v. 
Ada·ms, supra, can be helpfully invoked. The Supreme Court 
of North Carolina said in that case: 
"The presumption which the Jaw raises from the recent 
possession of stolen property is that the person having such 
possession is the thief; not that someone else being the thief, 
the defendant's possession is with guilty knowledge of the 
theft.'' 
That distinction is log·ical, and was in terms recognized in 
the lang'llage of the inr;truction in the Stapleton case. When, 
however, it was stated by this Court that the jury mig·ht con-
sider the fact of recent exclusive possession of stolen prop'-
erty under the circumstances set forth in the instruction as 
evidence of constructive larceny as well as of actual larceny, 
tl1e conclusion becomes obscure. If it means evidence of 
actual taking, that is one thing·. If, on the other hand, it means 
guilty knowledge by the accused of the theft by another, it is 
quite a different thing, and the numerous cases above cited 
sho'v the distinction and the inappJicability. · 
We therefore feel that the opportunity is herewith fairly 
-presented of having this Court clarify an utterance which is 
obscure, which has caused much confusion to the profession 
and which, if susceptible of· the construction invoked by the 
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Commonwealth, is opposed to the vast preponderance of · ju-
dicial authority. For these reasons we believe that the grant-
ing of Commonwealth's Instruct~ on No. II consti~uted re-
·versible error. 
ASSIGNMEN,T OF ERROR NO. 4. 
The Court con1/Jnitted et·ror in granting Instruction III as 
asked for by the Commonwealth. (See Bill of Exceptions 
No. 4, R., p. 243, et. seq.) 
The instruction complained of, as given by the Court, reads 
as follows : · 
''III. 
''The Court instructs the jury that knowledge of the fact 
that the metal was stolen may be inferred from all the cir-
cumstances known to the accused prior to and at the time of 
receiving said metal." 
This instruction was manifestly misleading and unjust to 
the defendant for several reasons. 
1. There are no circumstances set out in the evidence shown 
to have been known to the. accused prior to and at the time 
of receiving said metal of a character to indicate that the 
metal was Rtolen or that the persons having possession of the 
same, who delivered it to the accused, had stolen it. Every 
reasonable deduction from the facts as shown by the evidence 
indicates innocence rather than guilt. The instruction un-
dertakes to tell the jury that larceny may be inferred from all 
the circumstances lrno'vn to the accused, without limiting 
· those circumstances to those of a criminal character,. but it 
tells them in words that they may infer froin all of the cir-
cumstances, regardless of their character, and impute to the 
defendant the knowledg·e that the property was stolen. 
Let it be supposed (not a violent assumption) that one of the 
persons from whom the defendant bought this metal .has been 
indicted for the larceny thereof and tried subsequent to the 
defendant, and had been acquitted. This circumstance would 
indicate the belief of twelve men in the innocence of the prin-
cipal actor. Why impute to this defendant a more acute 
mentality than that possessed by the twelve impartial men 
who, after hearing all of the witnesses summoned by the 
Commonwealth, testifying under oath, had concluded that 
the vendor was not guilty of the specific act of larceny. 
' 
I. ~anter ~. Commonw~alth of'Virgini~. 
One of the vices of this instruction is its assumption that 
there were existing circumstances known to the accused. .As 
~~id in Norfolk & Westl?-'l"n Jl,ailroad Co1npany v. Parrish, 
11}) v~. 675 ;· · · 
''.An instruction must not assume facts which are for the 
j1;1ry tq ~~d, and- ~·ho~1ld not be· g·iven ~nless there is -evi~~~~~ 
itp~n WHICh t9 ba~e It." 
2. U~dei; th~ in~h~uction the j~uy ·was told th~t lp~owledg~ 
of the larcenv'might be inferred from all of the Circumstances 
kp.6wn1to th~~ac~used prior t~ ~;nd '~f the t~~~ ~f ~·~ceiving ~f1i4 
metal; ~¢ga1;¢lless pf" -w4eth~r 9r nqt thes~ Clrc~st~p.ces we~e 
di'sclosed" by the eVidence or the ·jury otherwise obtained in-
formation of their existence. 
~ · :3~-~XH-·~ystr.ri9tion.of t~is q~s~;ri~tio~ ~s ~o 9PJffusi~g n:nd so 
btoa.d' In }ts · s~ope t~~t 1t. 4a~ ~ n~tp.ra~ ten?ency to ~~~lea~ 
the Jury, ~n¢1 doubtl~ss ~hd -accomplish tp.at I~esult. 
' · 4:~ The ins'tr~ction is object~9nable i~ tl1at it fail~ ~o dis-
~I;irtl~Pate betwe~n.· ip.p.~~p.t ·arid guilty ~ir~u~stan~es. It ~8 
readily ~o;nceivable 'that. all 9f tJw circumstan~es k~ow;n to 
the accused might have been 'innocent and" yet the jury are 
told that they ~ay find g1-~ilty knowledge therefi·om. 
5.· The" instrucfion · is erroneous in that it undertakes to 
· ~H~~~t the jtp:~y~~. j~1dgm~nt ~s t~ the w~ight, effe9t anq suf-
!l~l~~"QY. ·of t~~ evidence. 
···' 6. The instruction is erroneous in that the circun1stances 
known to the accused mig·ht have been ibsolutely opposed to 
the true facts of the c~se. In ot~1er words, the circumsta~ces 
known to the· accused might have indicated the commission of 
larceny, whereas the actual facts might have conclusively 
established that no larc·eny had been committed, and yet, un-
der tP,e jn~truction, the defen9,ant could have been charged 
With r~~iying good~ knowing ·th~llJ. to have been stolen·when 
as ~ m~tt~r pf fact they h~d n~t b~en stolen at alL 
AS~IGNM~NT Pilf E):t~OR· .NO. 5. 
The Court co1nmitted e'rror in ref~tsin,q to ,grant Inst1·uction 
NN,__ o. 1
4
_ ~ ~~e2d4. 7!9)r PV t~~~ 4efe1f~Cf?tt. ,(~e~ :ain ~f Exce~t~ons ~· ' f~'' p, .. ' I 
·' l .. 
The instruction as asked for reads as follows: 
'- •• • • • 1 ·."""" • '1 · 1 ,.., • t • r. · , :· 't • '- •· , -· 
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''INSTRUCTION NO. 1. 
"The Court instructs the jury that the indictment in this 
case does not raise the slightest presumption of guilt against 
the accused, but on the contrary, he is presu1ned to be inno-
cent of wrongful acts, and that presumption continues and 
remains with the accused tbroug·hout the trial and every stage 
thereof, and until the Commonwealth has established by clear, 
distinct and reliable evidence, and to the exclusion of all rea-
sonable doubt, every element essential to the crime charged 
against the accused; and failing in such proof, or if upon the 
completion of the testill!ony a reasonable doubt as to the 
,guilt of the defendant exists, it would be your duty to acquit.'' 
The instruction states a correct and wholesome principle 
of law that has repeatedly received the sanction and approval 
of trial courts. Its general purpose was to instruct the jury 
upon the presumption of innocence of the defendant. There 
was no valid objection advanced at the trial to the statement 
of law embodied therein and it is believed that in justice to 
the defendant the instruction should have been given. 
ASSIGN:WIENT OF ERROR NO. 6. 
The Court co1n·m,itted error in 'refusing to grant Instruction 
No.2, as asked for bH the defendant .. (See Bill of Exceptions 
No.4, R., p. 247, et seq.) 
- The instruction as asked for reads as follows: 
"INSTRUCTION NO. 2. 
''The Court instructs tho jury that, in determining the 
question of the defendant's guilt, it is their duty to take into 
consideration the character of the defendant as . developed 
from the evidence in this case ; and if from such evidence, as 
well as from all the other evidence, facts and circumstances 
in this case, the jury have a reasonable doubt as to the guilt 
of the defendant, they must find him not guilty." 
This instruction in this form has been approved and. granted 
by trial courts in other cases, and we believe correctly em-
bodies the law. An instruction in almost identical lang-uage 
in State Y. Staley, 45 W. Va. 792, 32 S. E. 198, met the ap-
proval of the Supreme Court of Appeals of West Virginia. 
/ 
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ASSIGNMENT OF ERROR NO. 7. 
. . 
The Court cornmitted error in. 'refusing to grant Instruction 
No.- .C'l, as asked for bJJ the defendant.. (See Bill of Exceptions 
No.4, R., p. 248, et seq.) 
The instruction as asked for reads as follows: 
''INSTRUCTION NO. 3. 
''The Court instructs the jury that the law presumes the 
accused to be innocent unless and until he is proven guilty 
as charged in the indictment by i}1e Commonwealth by evi-
dence to a moral certainty, beyond all reasonable doubt, and-
to the ex~lusion of every reasonable hypothesis consistent 
with his innocence, and this presumption of innocence goes 
with the accused throughout the whole case and applies at 
every stage thereof. Even though you have a suspicion that 
the accused is guilty, or even if you may think that there is 
a probability that the accused is guilty, or even though you 
may believe that the greater weight or preponderance of the 
evidence is against him, this is not sufficient to justify a con-
viction, for if there is any reasonable doubt as to any fact or 
element necessary to establish the guilt of the accused, the 
law maln~s it your duty to acquit him. The law places upon 
the Commonwealth the burden of proving· to a moral certainty, 
beyond all reasonable doubt, every essential necessary to con-
stitute the crime charged so clcarlv that there is no reason-
able theory consisten(with the evidence upon which he cau 
be innocent, and unless the jury havP. an abiding conviction 
to a moral certainty of the guilt of the accused you must find 
him not guilty.'' 
This instruction embodies a correct principle of law perti-
nent to the facts of the case and containing directions to the 
jury not embodied in any other instruction. 
ASSIGNMENT OF ERROR NO. 8. 
The Court co1nrnitted error in 1"efu.sing to grant Instnwtion 
No. D-A, as asked for by the defendant. (.See Bill of Excep-
tions No. 4, R., p. 249.) · 
The. instruction as asked for reads as follows: 
''D-A. 
"The Court instructs the jury that the proper standard 
of value of the metal alleged to have been purchased by the 
defendant is the market value thereof in the City. of Norfolk, 
~q ~P.Pt:~zp.e O~u:rt 9f AvE~~ls ~f Y~rgi.ffi~ 
Virginia, at the ti:r;ne a;nd in the conditioJ.J. it w~s received by 
I the defendant, anci' In 'determining this question, the jury are 
not. t:o c~n_1sid~r ~P.Y spe~ial ~alue the sp.id prpp~;rty may }u;t.ve 
had ·to the owner; as· affecting the real value the reo£, 1p. ~~ far' as- this case 'Is concerned.'' '. . - . 
The importance of this instruction to the defendant is at 
once manifest. The amount of typ~ m~tal involved was 1,550 
pounds. Even tho1:igh the jury might have found the defend-
~p.t g~ty, tpe 9naracter of-his offense wol!l~ be q.et~rmined 
py w~et4~~ or p.ot the value of the metal 1nvoly~q. ex~e~<led. 
$50.'00. It is the market yalue ·and not any pe~uli~r yalue th~t 
de_termines 'thi~ qt1estion; \rh1cli in the prese~t ·case, ·-was ·a 
most 'imp<)rtant one to 'the defendant. JacolfVi<hu~J,", an' et.-
peJ;jer;lced· wHness ip.troduced by the ~connn'gilwealth~ t~st~P.e4 a~ fbHo:Ws I(~·., p: ~7) ; ,_.. . - - I. •. I. ' 
1 - ~ - , i. • ' 
'~ Q. ~ ould y~p. cp~side:r three ~ents per p~und lfOB N ~~·~ 
folk· a fair market priceY - · 
-' n 4-· I woJilq co;nsid.er it ~ big price." 
We helieye t}?.at that testi;mony det~rmined for the purpose 
9.f this c~~e the va1~e of 'the ~~t~l and fixed the gra~e of th.~ 
9ffe~se, 1n the event of a conVI~tion. 
_, .'!'he~ i;nstruction as offered first up.dertook to lay dpwn the 
g~:rieral rwe- fo'r determining value which was th~ controlling 
ff,lctor jn the case, that is to say, !llarket yal~e as t~stified to ' 
py ·the Com:monwealth 's witness. It there:upo;n proceeded 
out 9fE;tbundance ·of precaution and in fair~ess to the qefend-
a:nt to tell the j~ry that they were not to consiqer any special 
value th~ said property might have had to the Pw;ner. Tb.is 
latter portion of the instruction dealing with this phase of the 
matter was· prompted and justified by· reason 6f the testimony 
of Commoirwealth 's witness, H. L. Lewis, the Ge;neral l\{ana~ 
ger of Norfolk Newspapers, Incorporat~d; who ·stated that 
his company was paying about the time tlJ.e ~etal was lost 
sli~·htly over t'e1i'cents ·per pound: (R., p~ 77).- · 
~tis ~arpestly submitted that the spe~ial yal:ue of this ;n}.etal 
t9. Norf6lk ·Newspap(n~s, InGorporated; or the p;rice- it was 
paying therefor, might be· decidedly· differe11t fr()m mark.et 
value and it was therefore appropriate· :that the jury should 
have been instructed upon tha-t 'aspect hf the matter a·s·a means 
of impressing them with the fact that market value and not. 
special value to the owner was the controlling criterion. 
People v. Gilbert (1\Iich.), 12S N. W. 756: t ~-- .. i • ·~ • ( ' I ' • • I • ~. - ' • • ·; ' • • , •• 
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''Respondent was proEJ.ecuted .and convicted of stealing· per-
sonal property of the value of over $2_5. He was sentenced 
to prison at Ionia for the period of not more than 5 years and 
not less than 2% years. The court recommended th.gt ho 
should serve 5 years. 
''In bringing the case to this court for review, respondent 
raises but one question. He insists that under the proofs he 
should have been convicted of larceny of goods under the 
value of $25. and sentenced according·ly. All of the proof 
tending to show the value of the stolen property to be greater 
than $25. was based upon the inquiry as to what it was worth 
to the owner. The property consisted of a watch and chain, 
and the owner testified that she did not know its value, and 
·only from hearsay knew what it cost several years before, 
when her daughter made a present of it to her. She testified 
that the property was worth to her $42.50; that she did not 
know the value of it. All of this testimony was subject to 
objection, and the co.urt refused to strike it out. The court . 
was in error in receiving such evidence. The rule is well 
· settled that the spe<!ial va-lue to the owner of property stolen 
is not thP. proper basis for proving its value. If the articles 
have a market valuP. at the time and place of larceny, that is 
the true basis.· 1 :1\tfcClain, Crim. Law, par. 585. 'By value is 
meant, not what the thing is worth to the owner, but the prioe 
that it would bring· in open market.' 18 An1. & Eng. Encyc. 
(2d Ed.) 467, citing State v. Doepke, 68 ~{o. 208, 30 Am. Rep. 
185. There was evidence of th~ n1arket value of this prop-
erty. Eliminating the testimony objected to, there was no 
evidence in the caf?e from which the jury could determine this 
property to be of greater value than $25, which must be found 
in ordP.r to convict of 'grand' larceny. Counsel for ·respond-
ent arg·ues that his client should have been convicted of 
'simple' larceny and sentenced accordingly. We agree with 
this contention.'' 
The tri31 court refused to give Instruction D-A as offered, 
but gave in its stead Instruction D-AB (R., p. 252) reading as 
follows: 
''The Court instructs the jury that the proper standard of 
value of the metal alleged to have been purchased by the 
defendant is the market value thereof in the City of Norfolk~ 
Virginia, at the time and in the condition it was reqeived 
by the defendant.'' 
The granting of this latter instruction without the qualify-
ing clause included in Instruction D-A as offered, fo1~ the 
reasons given, we believe to be erroneous. 
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I. I{anter therefore prays, for the reasons above given, 
that he may be granted a writ of error and stttJersedeas to the 
final judgment of February 19th, 1938, and that said judgment 
n1ay be reviewed and reversed and said cause remanded to 
the Corporation ,court of the City of Norfolk, for a new trial, 
and that such other relief may be granted him as in the prem-
ises may be proper. 
I. I{anter, the petitioner and plaintiff in error, hereby 
adopts this petition as his brief herein. 
~Counsel for I. I{anter, the petitioner and plaintiff in error, 
desire to state orally the reasons for reviewing· the decision 
complained of, and therefore request an oral hearing on this 
petition. 
I. I{anter, the petitioner and plaintiff in error, avers th.at 
before this petition '''as presented to a Judge of this Court 
in vacation or to the Court in term, or fi.Jed with the Clerk of 
this Court, copies thereof were first mailed to Honorable 
,John l\L Arnold, Attorney for the Commonwealth of the City 
of Norfolk, addressed to his office in said city, and to Honor-
able Abran1 Penn Staples, Attorney-General of the State of 
Virginia, addressed to his office in the City of Richmond, Vir-
ginia, which mailing was on the 13th day of June, 1938. 
Respectfully, 
I. I{ANTER, 
By J. L. BROUDY, 
. TAZEWELL TAYLOR, 
His Counsel. 
We, J. L. Broudy and Tazewell Taylor, attorneys practicing 
in the Supreme Court of Appeals of ·virginia, do certify that 
in our opinion it is proper that the judgment complained of 
in the foregoing· petition, and the decision of the trial court, 
should be reviewed by this Honorable Court. 
,J. L. BROUDY, 
TAZEWELL TAYLOR, 
Attorneys practicing in the Supreme 
Court of Appeals of Virginia. 
Received June 13, 1938. 
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Writ of error and supersedeas awarded, the same, however, 
not to discharge the accused if in custody, or to release his 
bail, if out on bail. 
J. W.E. 
July 29, 1938. 
JNO. W. EGGLESTON. 
Received July 30, 1938. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Corporation Court of the ·City of Nor-
folk, on the 26th day of ~larch, 1938. 
Be It Remembered, that heretofore, to-wit: In the Cor- .. 
poration Court of the City of Norfolk, on the 3rd day of J anu-
ary, 1938, came H. W. vVhicharcl, who was selected by the 
Court as Foreman, F. A. Evans, L. C. Page, J no. F. Small 
and P. B. Young, 'vho were sworn a Special Grand Jury of 
Inquest in and for the body of the City of Norfolk, and hav-
ing- received their charge, retired to their chamber, and after 
so1ne time returned into court, and among other things, pre-
sented an indictment against I. I(anter, for Grand Larceny, 
a true bill, in the following words and figures: 
Commonwealth of Virginia, 
City of Norfolk, to-wit: 
In the Corporation Court of the ·City of Norfolk. 
The Grand ,Jurors of the Comn1onwealth of Virginia in and 
for the body of the City of Norfolk, and now attending the 
said Court, at its January term, 1938, upon their oaths, pre-
sent that I. l{anter to-wit on the 13th day of November, in 
the year 1937, in the said city of Norfolk, one lot of metal 
of the value of one hundred sixty-eight dollars and ninety 
cents of the goods, chattels and moneys of Norfolk N ewspa-
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pers, Incorporated, a corporation, then and there 
page_ 2 ~ being found then and there unlawfully and feloni-
ously did steal, take and carry away, against the 
peace and dignity of the Commonwealth of Virginia. 
JNO. M. ARNOLD, 
Attorney for t4e Commonwealth .. 
RETURN. 




Indictment for Grand Larceny. A true bill. 
H. W.- WHICHARD, Foreman. 





On Indictment for Grand Larceny. 
On motion of the attorney for the Commonwealth, it is 
ordered that a capias be issued against the above defendant:-
returnable to the 13th day of January, 1938, be a'varded the 
Sergeant of the ·City of Norfolk. 
And afterwards: In said Court, on the 26th day of Janu-
ary, 1938. 
page 3 V I. Kanter, who stands indicted for Grand Lar-
ceny, this day appeared in ,Court pursuant to the 
terms of his recognizance, and upon being arraigned plead 
not guilty to the said indictment, and thereupon came t-w:enty 
. lawful men, free from exceptions, having been obtained from 
the V·enire Facias duly directed and issued in accordance with 
the statute in sucl1 cases, made and provided, and summoned 
py the Sergeant of the City\ of Norfolk, from which panel 
the Commonwealth and the defendant each alternately·struck 
four, leaving the following jury, to-wit: W. T. Bailey, R. M. 
Gallalee, C. ~L Halstead, W. I. Jackson, C. B. Jarvis, ,T. G. 
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Lancaster, Ferratt Macon, Panfilo Marino, R. E. Sadler, W. 
,.M. Talley, John Farrar and E. H. Webb, who were sworn 
the truth of and upon the premises to speak, and having heard 
the evidence at five o'clock P. M., were adjourned until to-
morrow morning at ten o'clock A. M. 
And afterwards: In said Court, on the 27th day of J anu-
ary, 1938. 
I. l{anter, who stands indicted for Grand Larceny, this 
day again appeared in Court pursuant to the terms of his 
recognizance, and pursuant to the adjournment ag·ain came 
the jury, to-wit: W. T. Bailey, John Farrar, R. M. Galla-
lee, C. M. Halstead, W. I. Jackson, C. B. Jarvis, J. G. Lan-
caster, Ferratt 1\tfacon, Panfilo 1\tlarino, R. E . .Sadler, W. M. 
Talley and E. H. Webb, 'vho 'vere heretofore sworn 
page 4 ~ the truth of and upon the premises to speak, and 
having· fully heard the evidence and argument of 
counsel, returned a verdic~ in the following words : ''We· 
the jury find the defendant guilty as charged in the within in-
dictment and fix his punishment at one year in the State Peni-
tentiary". Thereupon the said defendant by counsel, moved 
the Court to set aside the verdict of the jury and grant hin1 
a new trial on the grounds that the said verdict is contrary 
to the law and the evidence, the .further hearing· of which mo-
tion is continued. 
And after)Vards: In said Court, on the.19th day of Feb-
ruary, 1938. 
I. J{anter, who stands indicted the Grand Larceny, this 
day again appeared in Court, pursuant to the terms of his 
recognizance, and also came the attorney for the Cotnmon-
·wealth, and the motion for a new trial heretofore made on 
the 27th day of January, 1938~ having been fully heard by 
the· Court, is overruled, to which action of the Court in over-
ruling said motion, the defendant, by counsel, duly· excepted. 
Whereupon it being demanded of him, if anything for him-
self he had or knew to say, why the Court should not here 
and now proceed to pronounce judgment against him accord-
ing to law, and nothing being offered or aJleged in delay of 
judgment, it is, therefore considered by the Court that the 
said I. Kanter be confined in the· Penitentiary of this Com-
. monwealth for the term of one year. Thereupon the 
page 5 } said defendant, by counsel, moved the Court for 
time in which to apply for a writ of error to the fore-
going judgment, 'vhich motion having been fully heard hy 
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the Court, is sustained, and the execution of the aforesaid 
sentence is hereby postponed until the 15th day of April, 
1938, or until the Supreme Court of Appeals of Virginia shall 
deny said writ of error. And thereupon the said I. l(anter, 
4406 Colonial .~:\.venue, with Rosa l(auter, 4406 Colonial Ave-
nue as surety, were each duly recognized in the penalty of 
One Thousand Dollars, conditioned that the said I. Kanter 
shall appear before this Court on the 15th day of April, 1938, 
at ten o'clock A. 1\II., or until the Supren1e Court of Appeals 
of Virg·inia shall deny said writ of error, or at such other 
time, or times, to which the said proceedings may be con-
tinued or heard, to answer for the offense with which he stands 
charged, the said recognizance to remain in full force and 
effect until the charge is finally disposed of, or until it is 
declared void by order of this Court. 
And now: In said Court on the 26th day of J\tiarch, 1938. 
Commonwealth of Virginia 
v. 
Israel l{anter. 
This day caine again the ·parties, by their attorneys, and 
the defendant, by virtue of leaye heretofore given him, ten-
dered four Bills of Exception, numbered respectively, 1, 2, 
3 and 4, and it appearing to the Court that the same 
page 6 ~ were tendered in due time and after the attorney 
for the Con1monwealth had been given reasonable 
notice in writing of the tin1e and place of t~ndering the same, 
said Bills of Exception were received, signed and sealed by 
the Court, and ordered to be made a part of the record in this 
cause, and the smne is accordingly done. 
And it is further ordered that in preparing the record on 
appeal in this cause the Clerk, instead of copying the same, 
but as a part of said record, shall certify to the Supreme 
Court of Appeals of Virginia for use on appeal the follow-
ing original exhibits: 
1. Four checks of Frank H. Nott, drawn on First and Mer-
chants National Bank, Richmond, Virginia, and numbered re-
spectively, 1555, f680, 1753 and 1844, said four· checks being 
hound together and nUtrked "·Exhibit 1'' and sig·ned by the 
,Judge of this Court for identification. 
2. Daily report of National Paper and Stock Company, un-
der date of 9/23/1937, said report being .marked "Exhibit 
2 '' and signed by the Judge of this Court for jdentification. 
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The following are the Exhibits referred to in the fore-
going order : 
pages 7-12 r Original exhibits. See ~LS. 
page 13 ~ The following are the bills of exceptions re-· 
ferred to in the foregoing order: 
page 14 r Virginia: 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
Israel Kanter. 
BILL OF EXCEPTION NO. 1. 
Be it remembered that upon the trial of this cause and after 
the jury had been impaneled and sworn to try the issue joined 
therein, the Commonwealth and defendant, to sustain the is-
sues on their respective parts, introduced and exan1ined the 
follo,ving witnesses and adduced the following evidence and 
testimony: 
page 16 } Virginia: 
In Corporation Court #1 of the City of Norfolk. 




Before the Hon. R. B. Spindle, Jr., and Jury. 
Norfolk, Virginia, January 26, 1938. 
Present: ~Ir. James E. Heath, Jr., Assistant Common· 
wealth's Attorney. J\{essrs. Broudy & Broudy (Mr. J. IJ. 
Broudy) and Captain Tazewell Taylor, for tl1e defendant. 
J. 1\L Knight, 
Shorthand Reporter, 
Norfolk, Virginia. 
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sworn on behalf of the Copm1onwealth, testified 
as follows: 
By Mr. Heath: 
Q. 1-fr. Sawyer, will you state your name, please, sir, and 
your office in the Police Department? . 
A. I am Paul E. Sawyer, Patrolman, first-class, Norfolk, 
Police Department, attached to the Detective Bureau and as-
signed to junk, bicycles, and burglars breaking in. . 
Q. "\¥hat caused you to go to see Mr. l{anter on the 23rd 
or ·24th of September? 
· A. Well, on or about the 24th of September, in checking · 
our junk reports, I found an item of 915 pounds of type metal 
entered on the report made by the National Pap('!' Stock Com-
pany, and it struck me that 915 pounds was right much type 
metal to be sold as junk. 
Q. How many kinds of type metal are there that you kno'v 
ofY 
· A. To my knowledge, there is about three kinds, the lino- · 
type, stereotype metal, and then there is block type that is 
used in small printing presses. It is a larger type of metal, 
and I never 'vas familiar with stereotype metal. I was never 
familiar with that metal until this came up. 
Q. How long have you been assigned to junk yards? 
A. I have been working in junk for about two years. 
. Q. Is this metal frequently found in junk yards, 
page 18 } or not 7 
· A. That is the first type metal I ever saw in 
junk. Linotype and electrotype are small square pieces. You 
may see fifty, sixty, or thirty pounds of that sold to junk 
yards. An amount of that kind you wouldn't pay any at'ten-
tion to it unless you had a report of larceny. 
l\1:r. Broudy: That is an opinion of this man. 
The Court: I understood it is what he had found there. 
·Mr. Broudy: If he g·oes around junk yards he finds certain 
good generally. 
By Mr. Heath: 
Q. What made you suspicious of this quantity of metalY' 
A. That is the largest quantity I have known to be sold 
at any time in the city for two years going to junk yards. 
Q. You say you sa'v a report and went out there Y 
A. I went out there the following day and asked him about 
this type metal. I told him, "I noticed on your report you 
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bought 915 pounds of type metal from a negro. Do you know 
this man~'' He told n1e he did know him quite well, that he 
was au honest man and reliable. I said, "I have got my 
doubts about it. 915 pounds is a lot of metal for a swatzer 
to have". That is what they call a negro, the Jewish people. 
I told hin1 it was too much metal. l-Ie said he knew 
page 19 ~ he was all right. l-Ie had it loaded in a truck and 
'vas fixing to take it away and 've asked him to take 
the metal out of the truck and put it back in his warehouse 
and hold it for us, that I 'vanted to make some further inves-
tigations. I asked him, too, "V\There do you think the negro 
got that much type metal?" And he said, ''He probably got 
it from this paper up here". That was the Journal and 
Guide paper, printed up on Olney Road. We didn't have 
any report of any stolen metal at the time and had no reason 
to believe it was stolen other than the fact that it was a large 
an1ount, and we didn't pay any further attention to it. 
Q. Was the metal in this shape ~ (Indicating.) 
A. No, sir; in bags. The metal all was in the truck in 
bags and in broken pieces, fragments, probably the size of 
your hand or larger. 
Q. It was not metal in that shape~ (Indicating.) 
A. No, sir. I was no whole plates he had on the truck. 
Q. All rig·ht. 
A. On November 22nd at about three o'clock in the after-
noon, I met Officer Dudley on the stairway of the entrance 
of the Police Department and he told me, sir, "Big Shot, I 
have got son1e 'vork for you to do no"r". I said, "What do. 
you n1ean f" and he said, "The Ledger-Dispatch-
J\£r. Broudy: vVhat is this? 
page 20 ~ By 1\fr. Heath: 
Q. 1\{r. Dudley told you about a theftf 
A. He said he had some work for me to do, that he had 
got a report that from four to six tons of type metal were 
Rtolen from the Ledp:er-Dispatch. I said, "I think I prob-
ably can _locate some immediately" .. I got in touch with 
Officer 'Vn1slow and ·went out to the Junk yard of lVIr. Kan-
ter on Cecelia Avenue. I said, ''I have got a report of a 
quantity of type 1netal stolen fron1 the Norfolk Newspapers, 
and besides this, that metal I saw some time back is type 
metal and I would like to look at it''. 
Q. Have you made any check of the negro man whose name 
was filed here' 
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A. I did. I noticed 514 Church Street afterwards. With-
in a week or two after I had talked with Kanter the :first 
time I happened to go throug·h Church Street and I lookecl 
for 514 to see where this fellow lived in the hauling business 
who had sold this metal, and having worked the beat in 1933, 
as soon as I g·ot thei·e and saw it was vacant I recalled the 
building had been vacant since I worked the beat there in 
1933. It has been vacant, to my knowledge, for a period of 
about seven or eight years and hasn't been re'paired. That 
was the address g-iven as being the place where the 
page 21 ~ party lived that sold the metal to Mr. Kanter. · 
By a Juror: 
Q. You say you saw it in pieces about that size? Was it 
in the same cylindrical form V 
A. Yes, the same metal except the plates had been broken. 
Q. It had been originally round like that? 
A. Yes. 
Mr. Heath: I would like to introduce the report sheet in 
evidence. 
By Mr. Heath: 
Q. Go ahead. 
A. When I went to ~Ir. l{anter I asked him to get this 
metal and let us have a look at it to see if it was the Ledger-
Dispatch metal and he informed me that he had sold the 
metal, that he kept it for a considerable length of time after 
I asked him and then he sold it and he didn't hear anv more 
, from me. I told him, ''You have put me in a bad position. I 
asked you to hold the metal to .give me a chance to make an 
investigation and you have disposed of it and left me with the 
bag- to hold''. He said, ''My friend, I would not want to 
give you any trouble. I will do anything to help you out. I 
will get the metal pack again". He·said, "I will have it back 
tomorrow''. I said, ''All right; we will back to-
page 22 ~ morrow''. On the following day, on the 23rd of 
November, we went back again and· after some con-
versation with him he said he didn't know we had to have 
the metal back. I said, "I tried to make it very plain to vou 
yesterday that it was very important that we get the metal 
back. We have got to have it back. We have no case with-
out the metal". He told me again he would get it, and being-
anxious to recover the metal I told him, ''Tell me where you 
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sold the metal and I will go and get my personal car and haul 
it back". 
Q. Had you made any search for the metal after you went 
to Kanter? 
A. No, I had made no further search up until this time. 
On the 23rd I h.ad n1ade no search other than at Kanter's 
place. 
Q. When you went to his place and- ' 
A. On the 22nd Y 
Q. He told you he would get it back! 
A. Yes. 
Q. When did you go to Suffolk and Portsmouth? 
A. On the 25th. 
Q. After your second trip to Kanter's Y 
A. Yes. On the second trip he told me, "I will get the 
metal for you. You give me some time". He called his at-
torney and talked with him and gave. me his word 
page 23 ~ of honor that he would have the metal· the follow-
ing· day, and so on the 24th at about four o'clock in 
the afternoon he and his man that works with him, Stephen 
Gregory, and his attorney came to Police Headquarters and 
delivered to us nine· or approximately nine hundred and. fifteen 
pounds of type metaL It was supposed to have been the 
orig·inal metal that we spied on September 24th· or 25th or 
September 23rd. In bringing this metal in I immediately 
picked up a plate of metal and looked for the date. The first 
date I found on there was November 7 and several other 
plates showed me the same thing, that the dates were all No-
vetnber dates ranging from the third to the eighth of N ovem-
ber. I went upstairs and talked to ·Colonel Borland about it 
and told him, "The metal we have got-
Q. Tell us what you did. 
A. Anyway, as soon as we found this was metal of a later 
date we believed that it was some of the same metal, of. the 
same original metal, between four and six tons, reported by 
the Norfolk Newspapers where this metal had come from. 
So we went to Kanter's and questioned him again. We wanted 
to pick up the negro who was working foi.· ~iizroch. We had 
been following him and trailing the truck to see or deter-
mine whether or not he was hauling metal away from the 
Papers. We followed this truck from the newspa-
page 24 ~ per office to 1\f.izroch 's place, Holt . Street and 
Church, and had watched him take the paper from 
the truck and put it indoors and bale it up, and we found· no 
metal in this paper. That was about the 23rd or 24th, and 
·32 Supreme Court of Appe.als of Virginia 
Paul E. SGJWyet·. 
probably about the 22nd of November that we were tailing 
this truck and watching it and watching the man on it; so we 
picked up this 111an. ~Ir. l{anter and his man, Gregory, told 
us all positively they could identify the man who brought the 
metal there, the 915 pounds of metal. 
Q. Did you ask 1\tfr. J{anter the name of the n1an ·who 
brought it there? 
A. Only he did kno'v him only as being William at 514 
Church Street but didn't know him by any other name. He 
said he w·as the man.. Finally, after beginning the investi-
gation I learned fron1 him that the man actually was the 
man that drove the truck for Mizroch; so after following the 
man on J\1:izroch 's truck several days and attempting· to catc.h 
him with the material in hand and failing to do so, we ar-
rested him and brought him to the Police Station and placed 
him in line with several men and had Gregory, who was 
working for J\fr. l{anter and supposed to have been the man 
who dealt directly with the man on the truck, to come down 
and look this line of men over and pick out the man who 
brought t4e metal to him and he failed to identify the driver 
of l\tiizroch 's truck as being the man who soid the 
page 25 r metal. I then 'vent ~ack to l\1:r. Kanter and in-
sisted that he must know who had brought the 
n1etal there and he, himself, told me he knew the man well 
and knew he was an honest man, a good man, and he must 
know who he was and must be able to g·ive me some informa-
tion that I could check him up from. Then he told me to get 
the brother of the man. 
Q. Of the man you had already picked up? 
A. To get the brother of the man. 
Q. Do I understand you to say you first picked up the 
driver of l\tiizroch 's truck? 
A. Yes. 
Q·. And that was the man Gregory failed to identify~ 
A. Yes, sir. 
Q. After that he told you to get l1is brother? 
A. Yes, he said to get his brother, and. 've went to his place 
after that, latet on in the day, and he asked me, "Have yon 
got the man?" I said, "No, I haven't picked him up". I 
had been to Ifarris' house the morning· that we eventually 
arrested hin1 and he was identified and he 'vasn 't home. I 
, come by J\.fr. l{anter's and he said, ''Have you got the man~" 
and. I said, "No, but we will get him". He said, "You get 
the man and I can identify him and Stephen Gregorv can''. 
We found :Harr~s at home later on in the afternoon and picked 
I. Kanter v. Commonwealth of Virg·inia. 33 
Paul E. Sawyer. 
hin1 up and brought hhu by and he was readily iden-
page 26 ~ tified by 1\Ir. l(anter and Stephen Gregory as be-
ing the man who drove l\fizroch 's truck there and 
brought the 915 pounds of type n1etal there and sold it· to 
them. Gregory said there could be no mistake in his n1ind 
whatever as to the identity of this 1nan as he had known him 
for some thne. J\1:r. J{anter said he knew him well, that he had 
been driving lVIizroch 's truck for son1e time and had brought. 
quite a number of loads of paper there. Up until the return 
of the metal and up until we arrested Nlr. l{anter for having 
this metal, which was not the n1etal they got in September, 
I didn't know who the' man was or how to locate him. 
Q. When you got the man identified, tell the jury when 
it was you g·ot his book of Mr. l{anter. 
A. We went to l\1:r. l{anter ''s on the afternoon of the 24th, 
I believe. Just a second and I will tell you exactly. On 
November 26th we went to ~fr. l{anter's place, in the after-
noon of the 26th,' and that is the day we had arrested Parks 
Harris, the n1an that worked for ~Ir: .1\fizroch, drove ~Iiz-' 
roch 's truck. He g·oes by the name of Parks. He explained 
to n1e he had taken his father-in-law's name. 
Q. That ·is the nan1e. He is the man you later found had 
nothing to do with it f 
.A .• Yes, but he and Harris are brothers. I am trying to 
explain the difference of the names. Both are Parks or 
Harris, I don't know which, but one had changed 
page 27 ~ their name to the father-in-law's name. On the 
afternoon of the 26th when we went back there-
Q. The 26th of November? 
A. Yes; when we went back to his place we took his hook 
to see if he had recorded in this book any other purchase 
of 1netal as we thoug·ht we might have overlooked some, and 
we found he had only one record of any purchase of type 
metal in his ledger. 
Q. Did he report a11y other purchase of type metal to the 
Department except this in evidence now~ 
it. No; there was no others. I had checked through the 
book until the rnonth of J\fay, fr01n November 23rd back until 
the n1onth of 1\iay, and I could find no record of any pur-
chase of type n1etal by the National Paper Stock Company 
'vith the exception of 915 pounds on September 23rd. 
Q. What is the requirement of junk dealers as to filing 
their reports? 
1\{r. Broudy: That is immaterial. 
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:Nir. Heath: I think it is material and it is a matter of 
common knowledge. It is on the papers they file here, simply 
the requirement. I don't think we need ask the Court to tell 
the· Jury what it is. If 1\.fr. Broudy objects I will have to get 
the Court t9 instruct the Jury what the law is, but it is com-
monly known by anybody who deals in junk. · 
page 28 ~ The ·Court: Is there any further objection, Mr. 
Broudy? 
1\{r. Broudy: He can read what. the law is, if there is a 
law. 
The Court: The report has already been put in evidence. 
Read the report. 
:Nir. Heath: ''Every junk dealer doing business in any city 
or town shall, every day (except Sundays) before 11 o'clock 
in the forenoon, deliver to the Chief of Police of such city 
or town, on a blank form to be prescribed by such Chief of 
Police, a legible and correct transcript from his books of all 
his transactions of the day previous. If any junk dealer have 
in his possession-'' 
Mr. Broudy: Let me make this statement; that is not 
the law. That may be on their sheet, but that statute, if. my 
recollection is correct, has been repealed for fifteen years. 
Mr. Heath: It is not my understanding. It was enacted 
in 1934, I believe. 
lVIr. Broudy: Look in there and see if you can find it. I 
object to it until it is shown it is the la'v today. 
]\ilr. Heath: It was put in the Code in 1934, I thipk. 
]\ilr. Broudy: I looked for it and could not find it. 
:Mr. Heath: 3937-A. It may have been changed. 
pag·e 29 ~ My recollection is that was in the 1934 Acts. 
~Ir. Broudy: I have looked fo,r it and my recol-
lection is there is no such law. 
By Mr. Heath: 
·_ Q. What is the practice of junk dealers in filing. these re-
ports? 
1\tfr. Broudy: We object to what the practice is. It is not 
binding· on us in a criminal case. 
:Nir. Heath: I don't say it is binding. I want to get the 
custom. 
lVIr. Broudy: We object. 
The Court: I overrule the objection. 
1\fr. Broudy : Exception. 
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By Mr. Heath: 
Q. What is the custom in filing these reports 7 
A. Each junk dealer turns into us a report each day of 
the amount-
Q. Let me rephrase the question. What is the book made 
up of? 
A. The book is made up of reports of the several junk 
yards operating in the City limits in ,Norfolk. It is a daily 
report from each junk yard of the amount of metals, not iron· 
or steel, but lead, copper, brass, and refined metals. They 
make no report--every junk dealer makes no report of iron 
and steel but some do it, but they must report cop-
page 30 l per, brass and highly i·efined metals, lead, babbitt, 
tin, type metals and so forth. They report the 
name of the man they buy it from and his address, and the 
more cautious dealers g·ive the license number of the auto-' 
mobile. 
Mr. Broudy: "\Ve object to that. Give the more cautious 
dealers. 
The Witness : Do you want their names~ 
~fr. Broudy: Yes. 
By J\!Ir. Heath: 
• Q. Did 1\fr. l{anter report any purchase of type metal 
after September 23rd? 
A. He did not. 
Q. Did his book; that you got from him, show any purchase 
of type metal since September 23rd other than this purchase 
of 915 pounds Y 
A. None whatever. 
1\fr. Broudy: How was the book obtained? Was it taken· 
from him? 
1\fr. Heath: We have it and offer it now. 
~fr. Broudy: We object to it. 
The Court: On what grounds? 
~Ir. Broudy: Because it was taken fron1 him. 
The Witness : It was taken with his consent. 
By 1\fr. Broudy : 
~ Q. From his office Y 
page 31 ~ A. Yes. 
The Court: I overrule the objection. 
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. l\{r. Broudy: Exception. 
By 1\tir. Heath: 
Q. Did this show any report of type metal after Septem-
ber 23rd? 
A. No, sir. 
Q. I notice on Septen1ber 23rd 915 pounds of type metal, 
Willian1 Ross, ag-e 21, five feet six, 514 Church Street. Did 
he have any other book there 'vith an entry sho,ving the 
purcl1ase of metal that you saw~ 
· A. Yes, he had another book but that was since the 23rc1 
of November and previous to the 23rd of September. 
Q. It was previous to September 23rd? 
A. Or since the 23rd of November. 
Q. This shows all of the transactions between the 23rd of 
September and-
A. lJp until the time-
Q. You went there~ 
A. Yes, sir. 
Captain Taylor: We object to that. The report doesn't 
sho'v anything of that kind. It doesn't show anything par-
ticularly, but simply some memoranda in this book, and the 
purpose for which n1ade is not Indicated, whether for a com-
plete transaction or for a part of a day's transac: 
page 32 t tion, and this witness has no right to say that he 
hasn't had other transactions. 
l\{r. Heath: I offer it for what it is worth. If he has any 
other book in which purchases are shown, let him introduce 
it, but it seen1s to me perfectly proper to show that the type 
reported found in his place is-
Captain Taylor: Not unless you show the purpose of the 
entries. 
The Court: I think the witness said he took it with his con-
sent. 
The "\Vitness: We asked him for his book. We asked him, 
"Have you kept a record of the amount you bought~" He 
said, ''I did. I n1a.ke the report .to the Police Department 
from my records". Then we asked him for the books and 
records and this is the book he gave us, and that is the book 
he told us he made his report to us from and so I judged 
that was authentic, that was the book he made his report: 
from. , 
The Court: Objection overruled. 
Captain Taylor: 'Ve save the point. 
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~Ir. Heath: I offer the book in evidence between the time 
of Septetnber 23rd and N oventber 24th. 
lVIr. Broudy: How could he offer that as the period of time 
between Septmnber ~3rd and November 24th? 
page 33 ~ Mr. Heath: I will prove other purchases 'of type 
metal made by hin1 subsequent to September 23rd. 
~Ir. Broudy: vVe object to that. 
~lr. Heath: I offer it because the defendant told the de-
tective he kept a record and this is the record. 
The Court: It is in evidence. 
By 1\IIr. Heath: 
Q. ]\fr. Sawyer, how did you find out, or did you make any 
effort to find out, first, where l(anter had disposed .of the 
purchase he did make of 915 pounds on September 23rd ~ 
A. When we went to his place the afternoon of November 
26th we started questioning· him as to where he had got the 
metal fron1 he returned and he called his attornev and his 
attorney came down to the place, and I believe he-Officer 
'Vinslow, I believe, was the one who told him he had brought 
back the wrong ntetal, that the metal he brought back was 
dated Noven1ber and could not possibly have been the metal 
he bought Qn September 23rd, and so he said, "It must be 
the same 1netal because that is the 1netal I shipped to Frank 
If. N ott and I went to Frank N ott's myself and brought it 
back and that bas got to be the metal", and I told hin1, "It is 
apparently not the metal because that metal is dated in No-
vember and it could not be the metal you bought in Septent-
- her''. Probably thirty minutes later I was in touch 
page 34 ~ with Captain Reeves' office in Richmond and re-
quested-
1\:[r. Broudy: What he called and told Captain Reeves 
might be a nice piece of detective work of his, but in this case 
it is not evidence. 
1\fr. Heath: It seen1s to 111e proper to let it in, tl1at he called 
thetn and n1ade a request and they told him they would do 
what he requested and when he got ·to Richmond he found 
things in a certain condition. 
By the Court: 
Q. State whatever you found but not statements that were 
made to you. 
A. From information we received from Lieutenant Dowl-
ing of the Richmond Police Department, I went to Richmond 
on the morning of November 27th and in company with Ser-
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geant llakke and Sergeant Reeves, we went to Frank Nott's 
place on Brooke Road and we there talked with Nott's rep-
resentative. 
By ~Ir. Heath : 
Q. Before going into that, how did you find the name 
N ott 1 How did you get the name N ott before going to Rich-
mond¥ 
A. Because Mr. Kanter stated that that positively had to 
be the same metal that he shipped out and would not ship 
because he had went to Frank N ott's and got the 
pag·e 35 ~ metal and brought it back to us. 
Q. Is that the first time you had heard Frank 
N ott mentioned Y 
.A .• That is the first time I knew where he had disposed 
of it. 
Q. Did you ask him where· he had disposed of it before 1 
A. Yes. 
Q. What respo·nse did he makelf 
A. Having gotten no answer, on Thanksgiving Day Officer 
Winslow and myself went to Suffolk and made a search there 
for type n1etal, with Chief Churn, and also investigated the 
Portsmouth Department, the Newport News Department and 
the Baltimore Police Department, to investigate their junk 
yards for any metal of this kind. · 
Q. Did you have any report of metal, of this metal¥ 
A. We found no metal whatever in Baltimore, Newport 
News, Portsmouth or the Suffolk yards. 
Q. When you were talking with Mr. l{anter and explained 
to him or said to him that this shipment could not have been 
the one he boug·ht in September, was any remark made by 
his attorney about the dates on theret 
A. Yes, his attorney made the remark that he had noticed 
the dates himself but he didn't think that we had or he hoped 
we had not. 
By Captain Taylor: · 
Q. Did he say he hoped you had not? 
page 36 ~ A. I don't recall just what the remark was. He 
remarked he had noticed it and either he didn't 
think we had or hoped we hadn't. 
Q. You would not be positive of that? 
A. No, sir. 
Captain Taylor: I wouldn't say it then. 
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By Mr. Heath: 
Q. Did Kanter make any' statement when his attorney made 
that remark in his presence? 
A. I don't recall his making any. 
' 
Captain Taylor: Let's haye who that attorney was. We 
might ~ant to put him on. 
Ivir. Heath: I thought you might know. I don't want to 
bring· in any names. 
1\fr. Broudy: Who was the attorney? 
Mr. Heath: Mr. Harry l{anter. 
By Captain Taylor : 
Q. Was it Ivir. Harry Kanter? 
A. Yes, sir. 
By 1\fr. Heath: · 
Q. You went to Richmond and got in touch with Nott? 
.A. Yes, sir. 
Q. Where did you go from N ott's place Y You didn't re ... 
cover anv metal at N ott's? 
A. No," sir; found none there. 
Q. Where did you go from there Y 
page' 37 ~ A. To Bell Island, to the smelting plant of Hy-
rhan Viener and Son. 
Q. Did you find any I..Jedger-Dispatch metal there? 
A. Yes. On inforn1ation we had received from the Rich-
mond Department I found a car on the siding at Viener's~ 
sealed, that had been shipped from Nott's to Hyman Viener 
and Son. With Sergeant Hakke and Sergeant Reeves we 
broke the seal, and l\{r. Viener-we broke the seal and in this 
car of material we found a quantity of Ledger-Dispatch and 
Virginian Pilot type metaL 
Q. Ho'\v much of that did you bring back to Norfolk Y 
A. I had weighed orit and put in the car 645 pounds of 
type n1etal that was in this car shipped from' N ott's to Hy-
man Viener. 
Q. The metal you brought back, was it in a broken condi-
tion or all full-
A. All full plates. 
Q. You brought back 645 pounds of full plates Y 
· A. Yes. 
Q. Did you examine the dates on them? 
A. Yes. I don't recall the dates, but the month of October 
and November. 
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Q. Any September there~ 
A. No, no September dates on any metal I recovered. 
Q. 645 pounds you got out of the car~ 
A. Yes, sir. 
page 38 ~ Q. Did you get any more Virginian Pilot metal 
or Ledger-Dispatch? 
A. Yes. 
Q. From Viener f 
A. Yes. 
Q. How much mo1~e ~ 
A. After we had weighed the metal out and placed it in 
the radio car, I started looking around in the place and I 
found several barrels, three barrels, I believe, to be exact, 
of broken parts of plate metal. Some of this we examined, 
and it sho,ved, some of those broken plates, advertisements 
that appeared of :Miller, R.hodes and .Swartz, and I asked Ser-
geant llakke if they had a 1\Hller, Rhodes and Swartz there. 
I noticed no name of the Pilot on it at that time. Under-
neath so1ne broken stuff we found seyeral whole plates that 
did have the full name of the Virginian Pilot and Ledger-
Dispatch on it. 
Q. Was 1\fr. Viener present when you made the discovery 1 
A. Yes. 
Q. Did you, or not, make an effort to get any more Vir-
ginian Pilot metal and bring it to Norfolk that day? 
A. After I had taken the 645 pounds there was a balance 
of 3,410 pounds of metal that I left there, and I left him in-
structions to hold it for me and I would be back the following 
day with a truck after it or authorize him to ship 
page 39 ~ it, by wire or telephone. He finally shipped it to 
us from Richmond by some freight corporation. 
Q. That was 3,410 pounds? 
A. Yes, sir. 
Q. Is that in possession of the Police 1 
A. Yes, we have it now. 
Q. Is that the metal that agents of the newspapers have 
examined? 
A. Yes, sir. 
Q. You have got this 645 pounds that you brought back? 
A. Yes, sir. 
Note : At this point a short recess was taken and the Jury 
retired. 
J\.fr. Broudy: We make a motion for a mistrial on the 
I. Kanter v. Commonwealth of Virginia. 
Pa·ul E. Sawyer. 
ground that the sheet introduced by the Commonwealth has 
printed thereon the following language : ''Every junk dealer 
doing business in any city or town shall, every day (except 
Sundays) before 11 o'clock in the forenoon, deliver to the 
Chief of Police of such city or town, on a blank form to be 
prescribed by such Chief of Police, a legible and correct 
transcript from his books of all his tra.nsactions of the day 
previous. If any junk dealer have in his possession any 
article w}1ich is proved to have been stolen the purchase of 
which he has not recorded in the book he is required to keep 
for that purpose, he shall be deemed guilty of the larceny 
thereof.'' 
page 40 ~ That is not the law in this state, and that 
Section 3937-A of the Code of Virginia has 
been repealed, and there is no provision in this Section or 
any Section in the Code which makes the person who ·has 
in his possession any article proved to have been stolen and 
not recorded in the books he is required to keep for that 
purpose, guilty of the larceny thereof. 
~Ir. Heath: I ask that the motion for a 1nistrial be over-
ruled on the ground that this is a paper sent by l{anter to 
the Police Departnwnt, signed by him, showing the purchase 
of that 1netal, and anything that appears on that paper is 
proper to go in. . 
Captain rraylor: Do you think it is proper since that no-
tation thereon hus been introduced in the trial of this case 
for the consideration of the Jury? 
1\'Ir. lieath: I would like for the record to show that the 
printed form which counsel refers to is printed at the bot-
tom of receipt reported and handed to the Police, signed by 
I. l{anter, upon which he reports the purchase of type metal 
on September 23rd, 1937. 
Captain Taylor: Regardless of that circumstance the law 
cannot be changed by a defendant or anyone else in the ab-
sence of legislative enactment. , 
~Ir. Heath: I don't contend it is the law but a 
page 41 ~ part of a paper submitted by I{anter. 
The Court: The Court is of opinion that the 
paper is adn1issible in evidence as showing lmowledge or tend-
ing· to show knowledge on the part of the accused. The mo-
tion is overruled. The Court is further of the opinion that 
the statement at the botto1n is not introduced as the correct 
statement of the law but is shnply on the question of what 
knowledge the accused n1ay have had of the character of the 
transaction in which he was involved. 
1. 
42' Supreme Court of Appeals of Virginia 
Paul E. Sawyer. 
1\tfr. Broudy: vVe move that that portien of the paper which 
has that statement on it be cut off of that sheet and withdrawn 
'from the consideration of the Jury when it retires to its roonl, 
and the Jury be not permitted to read it. 
The Court : The Court overrules the motion and will cover 
the proposition by appropriate instructions if asked so to 
do. 
. Mr. Broudy: We renew our motion for a mistrial because 
of the Court's action, and we want to take an exception in 
both instances. 
The Court : Is there anything further to go in the record T 
1\tir. Broudy: No, sir. 
The Court : Call the jury. 
lVIr. Broudy: We want to state an additional 
page 42 ~ ground ~hat it is misleading and erroneous. 
Note: The jury returned. 
By the Court: 
Q. What was the date of the first report ~fr. Kanter filed T 
· A. The only report we had ·was dated September 23rd. 
Q. 19371 
A. 1937. 
, Q. At what tin1e did you go and interview ~fr~ Kanter 
about that report? 
A. The following day after we received the report. 
Q. When did you receive a report of the larceny or loss 
of metal by the Norfolk Newspapers? 
A. We received that report verbally from Officer Dudley 
the afternoon of November 22nd. The written report was 
received by Officer· Winslow and myself on the morning of 
Novmnber 23rd, hut he spoke to me of it on the 22nd and I 
started investigating then. 
Q. You spoke of having visited lfr. Kanter after that. 
When did you see 1\{r. Kanter after thatr after November 23rd 
or N ovem·ber 22nd? 
A. On the afternoon of .November 22nd we saw him. We 
g·ave him time until about three o'clock on the 23rd and he 
had not appeared with, the material and we were sent back 
to his place on the afternoon of the 23rcl. 
pag·e 43 ~ Q. What date did you go to Richmond? 
A. I went to Richmond on the 27th. 
Q. What date was it on which you recovered certain metals 
that ·you described here, I think six hundred and· some 
pounds? 
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A~ That was on the 27th of Nov~mber. 
By Mr. Heath: 
Q. Yo\1 took that ~ro1n ~ shipm~nt in a car ~t E;yq1a11 Vie-
ner's? · 
A. Yes. 
By the Court: 
Q. How much metal 1 
A. 645 pounds! 
Q. On what date did you receive further met~ls from Rich-
mond by shipment? 
A. I am not prepared to testify what date. It was ~everal 
day~ later th~t WflS receiyed2 w~s shipped here. · 
By Mr. Heath: 
Q. It was on th~ same d.~te tlJ_at you were in Richmond, pn 
that occasion that you segregated with Mr. Viener, ~d yqu 
not, 3,410 pounds. 
A. Yes. 
Q. That was seg-regated and Mr. Viener told you he won.14 
ship it dowrl}lere to you? 
A. Yes. It was mov~d from where it was anq 
page 44 t weig]leq and set by the door at the outside of the 
plant, set by the ·door leading to the outside Qf 
the plant. · · 
CROSS' EX~l\I!~N" Arr.ION. 
By ]..Ir. Broudy: 
Q. Wl1ile you w.ere i11 . Richmond ~nd ex~nnined the 37410 pounds you noticed that }!iller,_ Rhodes and Swartz adv.ertise-
ments were on this type and t}J.en concluded it was undop.pt-
edly type of the local pa-pers T 
A. When I examined the metEJ,l and found this piece with 
Swartz's advertisement, headi~g, ~nd Rice's, Incorporated, 
and one or two other smaller pieces that I ~oticed looked fa-
miliar to me, I then asked the question if there was a Ric~ 's 
and Swartz's in Richmond. 
Q. Did· I understand yo:u to say you noticed adv~rtise­
ments of J\iiller, Rhodes, and Swartz? 
A. No doubt I made that statement. 
Q. And you asked if there was a Miller, Rhodes and Swa~tz 
there? 
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A. That was the statement I made, if I remember cor-
rectly. 
Q. And they told you that there was not? 
A. It was a staten1ent I think I made with Sergeant I-Iakke 
or Sergeant Reeves, and they told me there was such a place, 
and that was true. 
By ~Ir. Heath: 
· Q. Told you what1 
page 45 ~ A. It is true, and it is no\v known as W. G. 
Swartz. 
By ~Ir. Broudy: . 
Q. Did you see ~!iller, Rhodes and Swartz on it or W. G. 
Swartz? 
A. I saw vV. ·G. Swartz. 
Q. Why did you tell the jury you saw lVIiller, Rhodes and 
·Swartz¥ · 
A. Because it was the trade name, known as Miller, Rhodes 
and Swartz from the. first time I ever came here until a short 
time ago. . 
Q. Did you tell them the name was familiar to you, the 
name of the article you sa.w? 
A. I told them lVIiller, Rhodes and Swartz. I made the 
statement, but it untrue. 
Q. vVhen did you determine to correct that? vVhen was 
it you determined to correct it, and who called it to your at-
tention? • 
A. I knew I llad made a mistake after I said it. 
Q. Why clicln 't you correct it Y 
A. I am correcting it. 
Q. You are correcting it on cross examination? 
A. You asked me did I make the statement and I said I did. 
Q. W11o told you that you made a misstatement¥ 
A. Officer Winslow told n1e I made a misstatement. 
Q. Officer Winslow told you before you came 
page 46 ~ back on the stand that you had made a mistake~l 
A. Yes. 
Q. Officer "'\Vinslow was not \vith you in Richmo.nd 1 
A. No. 
Q. Officer Winslow could not tell whether you had made 
a mistake, or not Y 
A. Sure. 
Q. HowY 
A. Being a native of Norfolk and familiar with stores, 
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he knows vV. G. Swartz is a trade nan1e and has been used for 
the last several years, since they changed fr01n 1\Hller, Rhodes. 
Q. Then you were mistaken 1 
A. Yes, I was mistaken. 
Q. And that is not the only thing you are mist'lken about, 
is it? • 
.A. I could possible be mistaken about a lot of things. That 
particular one I am. 
Q. Let's review this. There can be no mistake about this, 
that you found all of this metal from information that was 
given you by 1\fr. I{anter. 
A. No. 
Q. '!'here can be no 1nistakc about that 1 
A. The information I got from him led to the recovery. 
Q. Led to the recovery of it 1 
page 47 ~ A. Yes. 
Q . .And the identification of the man arrested 
'vas made by l\fr. J{anter. 
A. Yes, and his man .. 
Q. And the nan1e of 1'l1e 1-pan to whom he shipped the metal 
was told you by 1\ir. !Canter? 
A. It was. . 
Q. And the place where the metal was shipped to was told 
you by :Nir. I{anter? 
A. Later he mentioned N ott's name. 
Q. l-Ie told you N ott was in Richmond and he shipped the 
metal to Richmond~ 
A. Yes, and he went there and got the metal. 
Q. 'He, hin1self, went to Richmond and returned part of the 
metal to you ; is that so ? 
.A. 915 pounds. 
Q. In the back of a very s1nal1 Ford~ 
A. A Chevrolet Coupe, I believe. 
Q. He also told you -his truck was broken down, didn't he 1 
A. I don't recall his mentioning the truck was broken down, 
but I do know he brought it in a coupe and the metal was 
taken from the back of it. 
Q. How long is it the practice of a junk dealer to keep an 
article in his possession that he reports' .About 
page 48 ~ how long do tJ1ey keep them 1 
A. About five davs. 
Q. Five days. How long a·fter you had told 1\{r. I{anter 
that you ':vould hold that metal did he keep it in his posses .. 
sion, do you know 1 
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A. No, sir, I don't. · ., · 
Q. The metal was in fact in a truck when you saw it, was it 
not? 
A. Yes. 
Q. And he took it out of the truck? 
A. I don't know that he did. We asked him to. i/ 
Q. You didn't remain to see Y 
A. No. 
Q. Did you· ask him how long he had kept the metal after 
you told him to keep it out, and did he tell you? 
A. I asked him what he had did with the metal and he told 
me he had disposed of it, that he kept it a good length of 
time, I don't recall how long. · 
Q. Three or four weeks 7 
A. I don't recall exactly how long he told me he had kept 
it before he disposed of it. 
Q. But at your request it was beyond five days Y You will 
give him the benefit of that? 
A. I don't kno·w. I could not say exactly how long he 
kept it. 
Q. How long? 
page ~9 ~ A. He told me he kept the metal some time. I 
don't recall that he told me definitely, but did say 
he kept it for some time. 
Q. You were not acquainted with that type of metal f 
A. No, I 'vas not. ' 
Q. As far as you knew, when that metal had type on it 
the company that used it was through 'vith it; is that a 
factt • 
A. I didn't kno,v. I didn't know that they used the metal, 
resmelted it and used it over and over again, as I told the 
Court. I wasn't ·familiar with that type of metal. 
Q. You have been on the junk assignment for two years? 
A. Approximately two years, and that was the first of 
that metal I had ever found in a yard. 
Q. You didn't kno'v it could be remelted and reused Y 
A. I didn't know. 
Q. If you had known, when you saw the metal on the truck 
prepared to be sent to Richmond, it was metal that could be 
used again or remelted and used by the company by which 
it was used originally, you would have taken it, would you f 
A. Yes, I would have. 
Q. Did he say it came from the Journal and Guide? 
A. He didn't know. He said he knew the man who he got 
it from, that he was an honest man and did hauling, and I 
/ . 
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, 
·asked him, "Where do you think he got it f" and he said, 
"Ife ·possibly got it from the paper". 
Q. From the paper~ 
page 50 } A. Yes. 
Q. Did you inquire of either the Journal and 
Guide, the Norfolk News Company, the Norfolk News Cor-
poration, after you had a report of 915 pounds of metal type 
· about this Y Did you make any investigation or inquire of 
anY! of them if they had missed any type 1 
A. No, I didn't for this reason: throughout eastern Vir-
ginia and North Carolina there is possibly one hund~ed dif-
ferent papers or printing presses that use metal and I didn't 
kno\v which particular one to inquire of and it didn't look 
like I was required to investigate it except to inquire where 
it come from, and since I didn't have any report on it and 
since I had asked him to hold it instead of' getting rid of it, 
and didn't get a report I paid no further attention until 
I got a report on November 22nd. 
Q. You never came baek to ask him about it for two months Y 
A. No. 
Q. You say you didn't think it was ineumbent upon you 
when you . sa.\v the metal to make an inquiry to see whether 
it was stolen Y It didn't affect you that way f 
A. It did not. · , 
Q. "\IV ... as there any more reason why it should have affected 
Mr. l{anter than it should have affected you as a sworn 
officer? 
page 51 ~ Mr. Heath: I object .to that question. It calls 
for an opinion. 
The Court: Objection sustained. 
By Mr. Broudy: 
Q. Mr. Sawyer, as a detective assigned to junk shops, it 
has been your custom, has it not, to visit every junk shop 
as often as once or twice a week, if not more? 
A. Yes. 
Q. And on your visits to junk shops you frequently make 
inspections, do you not? . 
A. If we are looking for any particular thing we do. 
Q. You go in the places? 
A. On occasions we do and on other occasions we only 
go to the office. 
Q. You have frequently been in the place operated by· 
Mr. Kanter? 
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A. I have. I have been to his office. I have never made 
a thorough examination of his entire premises. 
Q. You have gone in the place~ 
A. Have been in the door of his office. I have never 
examined the property, the store all over. 
Q. Did you examine the 915 pounds ·t 
A. That he had¥ 
Q. Yes. 
A. No, I didn't. 
Q. Did you open the bags to see what was in then1? 
A. No. It was laying in the back of the truck 
page 52 r and I noticed one bag, the nlouth of it, open and 
saw the metal and it showed. 
Q. They were cylindrical pieces? 
. A. Fragments . 
. Q. How do you know they were not cylindrical pieces if 
you didn't open the bagl 
A. It is possible there were some of both but the metal 
I saw was broken metal. 
Q. You only saw one bag~ 
A. I only recall looking in the mouth of one bag. 
Q. Do you tell the jury that the lot he had there in Sep-
tember, that he had out on the wagon, was all broken frag-
ments and no whole sheets? 
A. No whole sheets that I sa,v. 
Q. You only looked in one bag. Do you know that there 
were no whole sheets? 
A. None I saw. T}Jat was my statcn1ent. 
Q. How many bags were there? 
A. I didn't count them. 
Q. I-Io'v do you know there were no whole sheets? 
A. I don't know there wasn't but 915 pounds, and since 
I have become n1ore familiar with it, by the nun1bcr of the 
bags, I believe there was more than 915 pounds. 
Q. I ask you this: how can you tell the jury that there 
were only fragments and no cylinders 1 
page 53 ~ A. I didn't tell the jury that there were no 
cylinders. 
Q. Of the September shipment, didn't you say that 1 
A. I didn't say tl1at there were no 'vhole plates. I didn't 
see any. The metal I saw was broken metal. 
Q. You saw only one bag 1 
A. I saw several bags but the bag I noticed in the back of 
·the truck open was broken fragments and not cylinders simi-
lar to this. (Indicating.) 
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Q. You saw the n1outh of one bag' 
A. Yes. . 
Q. You had a report of 915 pounds of metal f 
A. Yes. 
49 
Q. Although you told him to take it off you didn't stay to 
see him take it off? 
A. No. 
Q. And didn't examine it although you were suspicious 
of it and had never seen 915 pounds reported before? 
A. I was not suspicious of that particular metal and of 
that amount, and after I had been assured by Mr. l{mlter that 
he knew the man and knew he was honest, I took him for his 
word. 
Q. He told you it came in Th£r. ~fizroch 's truck¥ 
A. No, sir. 
Q. He told you it cmne in a blue truck? 
A. He did, and that is the only information he did tell 
me. After he brought it back and I told him he had the 
wrong metal, then he volunteered the information 
page 54 r that it 'vas ~Iizroch 's truck, a. truck with a house 
built over it. 
Q. Yes? 
A. And I had been following his truck for about a week 
and have seen it and it didn't have a house built over it. 
Q. 1-Iis former truck had a house built over it 1 
A. It did. 
Q. His ne-w truck didn't l1ave a house built on it. You . 
know that! 
A. Yes. 
Q. You knew J\tiizroch 's driver was a brother of this man f 
A. Yes, or a half brotl1er. 
Q. You kne'\v that this man who sold the stuff was at 
one time employed by :Mizroch 's? 
A. I ln1ew he had been employed by the Norfolk News-
papers. 
Q. By 1\:Iizroch l 
A. I was not positive. 
Q. You heard it? 
A. Yes. 
Q. And his brother, too? 
1\.. I had heard it. Q. The only reason you followed :.M:izroch 's trucl{ was be-
cause you kne'v Mr. ThHzroch had a contract with the ne,vs-
papers of Norfolk to take their waste? 
A. That is right. 
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Q. To remove their waste' 
page 55 ~ A. To haul their scrap paper ~way. 
Q. Scrap waste paper atld you had the belief 
when you saw that type in Mr. l{anter 's possession that that 
was "raste type which had been used? vVas that your re-
action 1 
A. I didn't kno·w anything about this type and I had no 
thoughts of what it had been used for. Had I known or 
been suspicious it ·was type used by newspap~rs I would have 
been positive it was stolen and would have gone further with 
the investigation. · 
Q. You mean if you had known it could be reused? 
A. Yes. · 
Q. For two months you never came back, and no report 
had been made until Nove'mber? 
A. November 22nd. ) 
Q. And two years you have been assigned to-th~ junk posi-
tion? 
A. Approximately that time. 
By Mr. Heath: 
Q. Do I understand you didn't learn anything about where 
the junk had come from or where it had gone until you took 
l{anter's book from him? 
A. No, sir, I did:n, 't . 
. By 1\{r. Broudy: ·. 
Q. When did you take Kanter's book from him, 1\{r. Saw-
yerT 
page 56 ~ A. When Y 
Q. What day did you take l{anter's book? 
A. That was on the 26th of November, I believe, the after-
noon of the 26th of November ; November 26th. . 
Q. Is that what your me~orandum shows in your book? 
A. Yes. 
Q. That you took his book on November 26th f 
A. Don't show I took it, but shows that we received infor-
mation that lead to the. recovery of the balance ef the metal 
in Richmond, and that is the day we took the book. 
Q. vVhen did he go to Richmond? 
A. On the 24th, or I guess he did. l-Ie brought it to us. on 
the 24th. 
Q. Did he tell you he. had been to Richmond Y 
A. No. 
Q. Did he show you· the firm name of the people Y 
I. Kanter v. Commonwealth of Virginia. 51. 
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A. No, not at that time because on Thanksgiving Day I 
went to Suffolk. I thought probably he had sent it to Suffolk. 
I went to Suffolk on Thanksgiving Day. 
Q. _Did you go to the junk dealers in Norfolk, the whole-
sale junk dealers in Norfolk? 




page 57 ~ A~ Before the 26th of November. 
Q. What date? 
A. I could not tell you positively what dates, but some-
where between the 22nd and 26th of November I had checked 
the records of the junk shops, all the junk shops in the city 
of Norfolk and those in South Norfolk, and had those in 
Suffolk checked and had those in Richmond checked, and 
those in.N ewport News and Baltimore. 
Q. You didn't go to their places yourself but reported it to 
them? 
A. The other cities made an investigation, but Suffolk and 
Richmond I went to personally. 
page 58 ~ ""\V. J. ADAMS, 
sworn on behalf of the Commonwealth, testified as 
follows: 
By 1\Ir. Heath: 
Q. You are .1\Ir. W. ,J. Adams? 
A. Yes, sir. 
Q. What is your connection with Mr. Frank Nott's busi-
ness in Richmond f 
A. I would be termed more as a foreman. 
Q. Now, Mr. Adams, I believe you are the man who re-
ceives shipments to Frank Nott, are you not' 
A. The majority of them, yes. 
Q. Do you recall receiving a shipment from the Seaboard 
Paper Stock Company, 1\ir. Kanter's business, on the 13th 
of November? · 
A. On the 13th, yes, but ·we received that under the name 
of the National Paper Stock Con1pany. 
Q. I mean the National Paper Stock Company. 
A. Yes. · 
Q. Who received that at Frank Nott.'s place of business? 
A. I received it. 
Q. Will yon examine that record and tell me how much 
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type metalyou received from the National Paper Stock Com-
pany on November 13th i 
A. 1,689 pounds. 
Q. 1,689 pounds 1 
A. Yes, sir. 
page ·59 ~ Q. \Vere you present, 1\t[r.- .Adams, w·hen that 
shipment was placed on a freight-car for ship-
ment to Viener and Company? 
A. Yes. I weighed it when it was put on the truck to be 
put on the car. 
· Q. Was any part of tha.t shipment of type n1etal removed 
from the car after you had loaded it for ship1nent to .Viener~ 
A. The car was loaded and had been sealed and we re-
·ceived a telephone call from ]Jlr. Kanter that he wanted 915 
pounds of it back. I had n1y n1en take 915 pounds out of the 
car and put it on-actually weighed it and put it in the ware-
house, and as 'veil as I can remen1ber, the next day ~Ir. l{an-
ter came up in a coupe and I had my men put it in the rear 
of his car. 
Q. That type metal which Mr. l{anter took back, I under-
stand, you received from him on November 13th? 
.A.. Yes, sir. 
Q. Shipped to you on the 13th of November~ 
A. It ·was delivered to ns by truck, by ~Ir: I{anter's truck. 
Q. Will you identify, Mr. Adams, this check, examine the 
check and see whether you recognize it? 
A. Yes, this is our check issued to the National Paper 
.Stock Company. 
Q. Talk louder. . 
page 60 r A. Yes, this is our check issued to the National 
Paper Stock Company. 
Q. Is that, or not, in payment of the shipment which you 
received on the 13th of November? · 
A. Let me check this for a moment. Yes, that is in pay-
ment of the shipment of November 13th. 
Q. The type metaJ you received on the 13th was in a ship-
ment that included other, metals 1 
A. Yes, he had other different metals in the san1e ship-
ment. 
Mr. :Heath: I offer this check in evidence, if Your Honor 
pleases. · 
Note: The check W'ls thereupon marked ''Exhibit #1". 
', 
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By Mr. Heath: 
Q. You have testified that this junk included other ship-
ments? 
A. Yes, sir. . 
Q. How 1nuch did you pay per pound for that shipment 7 
A. That shipm'ent was at four cents per pound. 
~Ir. Heath: Is there any objection to this? 
l\Ir. Broudy: No. 
l\Ir. Heath: It is a check of Frank H. N ott, payable to 
Israel Kanter, on the First and :1\ierchants National Bank, 
Richmond, Virginia, and endorsed National Paper Stock 
Company, I. l{anter. 
page 61 ~ B.y 1\Jir. Heath: · 
Q. Was there any more type metal in that ship-
ment after you had returned the 915 pounds to !Canter¥ 
A. You mean was there any more in the car? 
Q. Yes. 
A. Yes, there 'vas another lot of type in that car. 
Q. Was that the same sort of type that you delivered back 
to him. or not? 
A. We tool{ 915 pounds of the 1,689 pounds out. 
Q. Yes. 
A. Then we had some other type that was different from 
that type there. 
Q. \Vha t I am getting at is was the 1,689 pounds-
A. Was all in that particular car. 
Q. And fr01n the 1,689 pounds you took 915 pounds 1 
A. Yes .. 
Q. That left roughly 500 pounds that stayed in the car? 
A. Yes. 
Q. Where was it sent~ 
A. To Hyman Viener, Bell Island. 
Q. That is just. across the James River from you? 
A. Yes. 
Q. Do you recall receiving on October 29th 2,123 pounds 
of type metal from l{anter? 
A. Yes. 
page 62 ~ Q. Did you receive that shipment yourself? 
A. Yes, sir. 
Q. What kind of type metal was it? 
A. As well as I rmnember that it 'vas, some, in the form 
of that and some in sn1all pieces, broken. Just exactly how 
' 
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much it was I can't tell because it ·was all weighed as one 
lot. 
Q. That was on October 29th, and you received that? 
A. Yes. 
Q. From whom did you receive itt 
A. The National Paper Stock Company. 
Q. Is that ~Ir. Kanter's company? 
A. Yes, on his truck. It was always delivered by truck. 
By the Court : 
Q. How much did you receive on October 29th Y 
A. 2,123 pounds. 
By Mr. Heath: 
Q. And paid for it at the rate of four and one-quarter 
cents per poundY 
A. Yes. 
Q. For the. November shipment the check shows $67.56 
for metal. 
A. Yes, four cents per pound. It is a variation in the 
market on the hvo intervals. 
Q. The shipment of October 29th, which was 2,123 pounds, 
you paid four and one-quarter cents, and the 
page 63 ~ amount you paid for tha.t 'vas $90.23, I believe. Is 
that right! 
, A. Yes. 
Q. I ask you to examine that check, Mr. Adams, and state 
whether or not that check included the pa~ent of the type 
metal received by you on October 29th? 
A. Yes. This is made payable· to the National ;?aper Stock 
Company and it is in payment for the type and other metals 
included in that shipment. 
Mr. Heath: I offer this check in evidence, check ·of Frank 
H. N ott on the First and M.erchants National Bank, Rich-
mond, Virginia, payable to the National Paper Stock Com-
pany, $486.64, indorsed The National Paper Stock Company, 
I. Kanter, dated Octoher 29th, 1937. 
Note: The check was the!eupon marked, ''Exhibit #2". 
By 11:r. :Heath: . . 
Q. That shipment of October 29th, 2,123 pounds, what was 
done with that after you received it~ 
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A. That was shipped at a later date, I don't know what, 
to Hyman Viener, Bell Island. 
Q. The shipment of October 29th subsequently was 
shipped to Viener? 
A. Yes, but was not shipped in the same car with the 
1,689 pounds. . 
Q. The November 13th shipment was the car from which 
you took 915 pounds~ 
page 64 } A. Yes. 
Q. The October 29th shipment, the one prior to 
November 13th, was placed in a car prior to that? 
A. Yes. 
Q. Can you state whether or not you received on October 
15th 808 pounds of stereotype metal from the National Paper 
Stock Company? 
A. Yes, sir. 
:Mr. Broudy: What kind? 
wir. Heath: Stereotype. 
By Mr. Heath: 
Q. Tha.t was stereotype Y 
A. Yes. ., ··: 
Q. Which is the most expensive? . 
A. It will run about the ·same, the same price. · 
Q. Can you tell us whether or not on the 15th of October, 
1937, you received from the National Paper Stock Company 
808 pounds of type metal? 
A. Yes, that was received. 
Q. 808 pounds on October 15th, 1937. I will ask you- to 
examine that check and state whether or not it was in pay-
ment for the shipment which included 808 pounds of type 
metal on October 15th? 
A. Yes, payable to the National Paper Stock Company, 
too. 
page 65 ~ Q. Is tha.t right? 
A. Yes. 
Mr. Heath : If Your Honor please; I offer this check in 
· , evidence, dated October 15th, 1937, Frank Nott, payable to 
the National Paper Stock Company, $506.32, on the First and 
Merchants National Bank of Richmond. 
Note: The paper was thereupon marked, "Exhibit #3". 
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By }Jlr. Heath: 
Q. That, I believe, you paid for at the rate of five cents 
per pound¥ · 
A. Yes. 
Q. And the total was $40.40 for that~ 
A. Yes. . 
Q. Now, can you state whether or not, on Septen1ber 29th, 
1937, you received a. shipment of type metal from the Na-
tional Paper Stock Con1pany? 
A. Yes, sir. 
Q. Tha.t was a total of 576 pounds, was itt 
A. Yes, sir. 
Mr. Broudy: I-I ow much? 
1\fr. Heath: 546. 
By Mr. Heath: 
Q. You paid for that at the rate of how much per pound y· 
Examine your records and see. 
A. That was at the rate of five cents per pound, 
page 66 ~ $27.30. 
Q. No,v, J\ilr. Adams, you say that on the 29th of 
September you received from l{anter 546 pounds of type 
metal? 
A. Yes, sir. 
Q. Examine that check and see whether it is the check for 
that shipment and other metals Y 
A. That is the check for that and other metals. 
Mr. Heath: I offer this check in evidence also, check dated 
Richmond, 9/29/37, payable to the National Paper Stock 
Company, $562.36, Frank N ott, drawn on the First and 1\ier-
. chants National Bank of Richmond. 
Note: The paper was thereupon marked "Exhibit #4". 
, 
By Mr. Heath: 
Q. I understand that all of those four shipments received 
from the 29th of September to the 13th of November is a 
total of 5,166 pounds. Is that what you have there? 
A. Yes. 
Q. And the total money received was how .much for the 
total of tba t ? 
. A. The total was $525.49. 
I. Kanter v . .Commonwealth of Virginia. 
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Q. Five hundred and what? 




Q. As l understand your testimony, of the three 
page 67 } shipments, the first shipment o£ type metal to 
Hyman Viener, and after receipt of these items of 
type metal, the next was on November 3rd. Is that the date 
you have there? 
A. I don't have the date o£ shipment to them. I have the 
date we received it from Mr. I{anter. 
CROSS EXAMINATION. 
By Captain Taylor: 
Q. ~Ir . .Adams, did you say yon were foreman for Frank 
H. Nott? 
A. Yes. 
Q. How long have you been assoeiated with him t 
· A. Twenty years. · . · 
Q. It is a fact that the house of Frank H. N ott is an old 
and well established and reliable business house of Richmond, 
is it not¥ 
A. Yes. 
Q. It is engaged in the buying and selling of metal and 
paper stock? 
A. No paper stock, no, sir. 
Q. Simply metal,. 
A. 1\{etal, scrap-iron and rags. 
Q. Have you kept the position of foreman for twenty 
years? 
A. Practically, yes. 
page 68 } Q. Practically your entire adult life? 
A. Yes. 
Q. You deal in stereotype metal, do yon Y 
A. We don't deal in what you term exactly stereotype~ We 
deal in type ·a.s a general mixtute o£' sera p type. We buy 
stereotype and deal in all scrap .type. 
Q. There is a regular trade .in stereotype metal? 
A. Yes. 
Q. In other words, it is not contraband or illegal trade-
A. No. 
Q. In which your concern is engaged f 
A. No, sir. 
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Q. You bought this very metal that 1'Ir. l{anter is charged 
with receiving? 
A. Yes. 
Q. You bought it in the shape in which it was delivered 
by 1\fr. Kanter to you? 
A. The last two shiptnents, the shipment of 1,689 pounds, 
was all entirely in that shape. 
Q. You bought it in that shape? 
A. 'Ve bought it in that shape and sold it in that shape. 
Q. You examined it when you bought it? 
A. No more than to notice that it was type. You don't 
have to g·o in and examine it. 
Q. But you had to assure yourself it was type and of a 
cert~in n1aterialf 
page 69 ~ A. Yes. 
Q·. So after making an exa1nination you saw 
exactly the condition in which it was? 
A. Yes. 
Q. That excited no suspicion on your part 1 
A. Not on our part, no, sir, because we 'vere buying from 
a licensed dealer. 
Q. You were buying from a licensed dealer? 
A. Yes. 
Q. And you thought there was nothing suspicious about 
that? 
A. We had no reason to question it because he was a 
licensed dealer. 
Q. And your entire relation with the matter was one of 
absolute honesty and innocence? 
A. Yes. 
Q. And the fact that the material when delivered to you 
was intact and in cylindrical form didn't mean anything, 
didn't create any suspicion? . 
A. ~ieant nothing to us because if it had been broken up 
or in the same form it would have been the same to us as 
long as we 'vere dealing with a licensed dealer. 
Q. The fact that it was in that forn1 was not a suspicious 
circumstance 1 
A. Not as long as I was dealing with a licensed dealer. 
Q. If tl1ere had been anything suspicious about 
page 70 ~ it, regardless of the form, you think you would 
have brought the question up? 
A. If we had not been doing business with a licensed dealer 
we would have questioned it. 
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Q. Doing business with a licensed dealer would not pre~ 
vent your investigating suspicious circun1stances f 
A. "\V e had no right to investigate it. 
Q. You proceeded on that theory and bought it, and the 
fact that it was intact n1eant nothing to you; is that true? 
A. Yes, sir. 
Q. Who brought it to your place in Richmond f 
A. It was delivered·by truck and the truck was driven by a 
negro he has mnployed, and the man I only know as Steve. 
Q. ~1r. Kanter didn't deliver it to you? 
A. ~{r. Kanter was not on the truck. 
Q. So it was delivered in a truck by a negro named Steve 
in each instance~ 
A. Truck that belonged to Mr. I. l{anter or the National 
Paper Stock Company with this negro on it. 
Q. You accepted it as a proper delivery? 
A. "\Ve accepted it as National Paper Stock material and 
paid the National Paper Stock Company for it. 
Q. Did you ever have any dealings with ~Iizroch 1 
. .l\... No, sir. 
page 71 ~ Q. But as a rule you accept a truck that comes 
·with a negro driver-
A. No, not from the negro driver but accepted it as con1ing 
from the National Paper Stock Company and paid them ac-
cordingly. · 
Q. The delivery was 1nacle not by l{anter but by this 
negro¥ . 
A. ~Iade with his or I suppose by his truck with his driver, 
or the National Paper Stock Company and they were paid 
for it. 
Q. That was a perfectly natural act. What is the custom 
with reference to reporting these purchases to the Police De-
partment¥ A1~e they reported, or not f 
A. Vl e didn't have to report this. 
Q. Didn't have to? 
A. Not as long as we are buying it from a dealer. In our 
city we have to 1nake a report of purchases not from dealers, 
or deliveries, but when we arc dealing with a licensed dealer 
and out of town dealers we don't have to make reports be-
cause the dealer we are buying from is supposed to make the 
report himself. 
Q. And that is the reason you didn't make it? 
A. We never have. 
Q. You sold all this type metal to Viener~ 
A. It 'vent to Hyman Viener. 
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Q. You have detailed the price that you gave Kanter for 
those shipments, and I think they run from four to five cents Y 
' A. Yes. ' 
page 72 ~ Q. I believe you said that for the shipment of 
1,689 pounds of November 13th you paid four 
cents? 
A. Yes.· 
Q. Presumably that would include a profit to the person 
you purchased it from, would it not Y 
A. That we were purchasing from? 
Q. Yes. 
A. That depends upon how he bought it. You can't con-
trol it. 
Q. Presumably he is in business for a . profit~ 
A. Naturally so. 
Q. And there is, a cost of handling it, is there not Y 
A. He has to deliver from his point to· our point and handle 
it. 
Q. In this case it was the case of transporting 1,689 pounds 
from Norfolk to your place in Richmond? 
A. Yes. 
Q. Would you say, under those circumstances, that three ' 
cents would be a fair market value in Norfolk for that metal? 
A. I woul~n't· put any value on it because it depends en-
tirely on the cost of handling. We figure on our profit, our 
price to him, and not what they make out of it. 
Q. Suppose he paid three cents per pound for 
page 73 ~ this metal and sold it for four in Richmond, would 
it be a fair market price according to the methods 
applied? 
A. If he paid three for itf 
Q. Yes. 
A. Yes, that is entirely dependent upon the man who buys 
it. We can't tell you what his profit is. I don't know his 
handling expenses or anything else. 
Q. We were talking about market price. You paid four 
cents for the shipment? 
A. Yes. 
·Mr. Heath: I think it ought to be made plain that this 
is the market price as junk. 
Captain Taylor: That is what we are dealing with. 
Mr. Heath: We are dealing with the value to the news-
papers, what the newspapers have to pay for it. 
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By the Court : 
Q. You are speaking of it as junk? 
A. Yes, sir. 
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Mr. Heath: But when ·viener gets it it is broken up in its 
component parts and it is processed and sold back to the peo-
ple who buy it, the newspaper people, who pay ten cents per 
pound. Its true value 'vould be determined by the value 
in the market, the price they have to pay for it, and not 
in its junk form. 
Captain Taylor: That will be a question we will 
page 74} have to determine later, I suppose. 
By Captain Taylor: . 
Q. '¥ ould you say three cents would be a fair market- value 
in Norfolk 011 November 3rd 7 
Mr. Heath: To whom' 
A. I am only interested in knowing the price as a scrap 
proposition. 
By Captain Taylor: 
Q. I am asking these questions from the standpoint of 
scrap. 
A. Well, that entire thing-· you could figure yourself that 
if he was getting four cents a pound for it, he is getting one 
cent profit. 
Q. He has got over head? 
A. I can't answer for that. Every man has his own for 
that. What his overhead is I can't tell you. 
Q. Would it be a fair price? 
A. A fair price or a fair profit? 
Q. A fair price, three cents per pound in Norfolk? ' 
A. Well, I would say somewhere about that at that time, 
based on three or three P.nd one-half cents per pound. 
Q. You wouldn't say it would be unduly low? 
A. It possible would be a. little low. 
Q. Even though l1e had to assemble it, store it, handle it 
and haul it? 
page 75} A. Yes, but you are asking me to measure my 
. handling costs against his and I can't do it. 
Q. If he sold it for four cents delivered in Richmond he 
\vould. not have much profit in itt 
.... _ 
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A. If be bought it at threo cents he should have a profit 
in it. 
Q. It would not be an unduly low price, would it' 
A. That is a question I can't answer. 
By the Court : 
Q. Did you pay him four cents for any of it Y 
A. Yes, paid him four cents for that lot. 
Q. Which lot? 
A. The lot of N oven1ber 13th, 1,689 pounds. 
Q. That was at four cents 1 
A. Yes. 
Q. I have a memorandum here of two lots you purchased 
at five cents. 
A. Yes. . 
Q. And one at four and one-quarter. 
A. Y cs. It depends entirely upon the differential of the 
market at times. 
Q. You bought one lot at four, one at four and a quarter 
and two at five? 
A. Yes. 
By Captain Taylor: 
Q. You. all accepted delivery at your place as 
pag·e 76 ~ junk1 
A. Bought it as junk and sold it as junk. 
RE-DIRECT EXA:NIINATION. 
By 1VIr. I-Ieath: 
Q. Captain Taylor asked you whether or not there was 
anything here to put you on notice? 
A. What~ 
Q. \Yhether there was anything, any suspicious circum-
stances, to put you on notice. I understood you to answer 
that since you were dealing "rith licensed people you accepted 
the transaction as honest? 
A. Yes. 
Q. You knew, as I understand you, that licensed dealers 
aren't required to report purchases to the Police Deparhnent 
if you n re buying from a licensed dealer? 
A. That would be in the City of Richmond. I can't answer 
for the city of Norfolk. 
Q. Suppose a negro man should come into your place 
with 1,689 pounds of type, would you be put on notice by thatY 
I. Kanter v. Commonwealth of Virginia. 
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Mr. Heath: I don't understand why they should object to 
it when they have asked repeatedly whether there was any-
thing in this transaction to put the1n on notice. It seems to 
me that J(anter ought not to con1plain when I ask him 
whether or not, under the circun1stances that I 
page 77 ~ shall prove existed in this case, there would be 
anything to put him on notice. In other words, 
as long as the answer is satisfactory to the defense it is all 
· right, but when I seek to ask him some question along the 
san1e line they take a position that it not to come in. 
Captain Taylor: We are not bound by any conclusion 
this gentleman would arrive at. 
lVIr. Heath: They have asked him for his opinion . 
.LVIr. Broudy: It was cross examination. 
Captain Taylor: I asked him his opinion with reference 
to his own transaction and you are asking him about some 
other transaction. 
l\{r. Heath: Since l\{r. Adams is not on trial, his opinion as 
to his own transactions has nothing to do with this case and 
I ask that all of that evidence be stricken fron1 the record. 
The Court: The whole evidence? 
1fr. Iieath: No, but with respect to whether or not there 
was anything to put him on notice in this transaction. 
l\fr. Broudy: He is· on cross exan1ination. 
l\Ir. Heath: I didn't go into it. , 
lVIr. Broudy: We don't care about that. \Ve simply asked 
l1im whether there was anything in this transaction to put 
him on notice, a reliable firm. vVhat is there 
page 78 ~ wrong about that~ 
~{r. Heath: Nothing except-I want to show it 
is not the same case, and if the case had been the same as 
Kanter's he would have been put on notice. 
1\tir. Broudy: It is not for him to decide whether he s}1ould 
have been put on notice. 
l\fr. Heath: I thing his testimony is inadn1issible anyway, 
but I think, since counsel has brought into the testilnony his 
opinion about his transaction, that I should be allowed to 
ask that qu_estion or the testimony sl1ould be stricken from 
the record inasmuch as it is not applicable. 
The Court: I overrule the motion. 
By 1\fr. Heath: 
Q. I will ask you this, l\fr. Adams: you have testified that 
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you were not put on notice here because you bought from a 
licensed dealer? 
A. No, sir. 
Q. And you were not suspicious that anything had oc-
curred? 
A. No, sir. 
Q. If a negro man had brought it to your place, would 
you have been suspicious, and would you have made inquiry T 
. Captain Taylor: What he would have ·done should not 
bind the defendant in this case. 
The Court: Objection sustained. 
page 79 ~ JACOB VIENER, 
sworn on behalf of the Commonwealth, testified 
as . follows : 
By ~Ir. Heath: 
Q. You are ~·fr. ,Jacob VienerT 
A. Yes, sir. 
Q. VVhat is your occupation in Richmond, l\{r. Viener? 
A. Partner in the firm of Hyman Viener and Son. We 
have a smelter there. · 
Q. When you reecive metal of this character what do you 
do with it at your sn1elter? 
A. The first thing we do is we ordinarily grade it and use 
it as a base for another metal or new type metal. 
Q. Pid you, or uot, purchase one or t'\10 shipments of type 
metal of that character from Mr. Frank H. Nott in Rich-
mond? 
A. Yes, sir. 
Q. Tell us when you received the first shipment of that 
metal in October? 
A .. We didn't receive any, as far as I know, in October. 
Q. I mean in November. 
A. The first inkling we hacl of receiving this metal was 
when Mr. l{eeler of N ott Company called and said there 
was a car with some type metal in it and we should hold the 
car until the inspector came and looked at·it, which we did, 
becflUSe the seals were still on the car. 
Q. 'Vns the car received by you from Frank 
page 80 ~ Nott? _ 
A. Yes, sir. 
Q. I believe the Norfolk detectives came there and got in 
touch with you about it? 
I. Kanter v. Commonwealth of Virginia. 65 
Jacob Viener. 
A. Yes, sir. 
Q. When the car was opened was any type metal of this 
character removed by the detective? 
A. Yes. 
Q. Do you recall how much he took himself at that time 
out of that car 7 · 
A. Out of that car was 645 pounds. 
Q. 645 pounds 7 
A. Yes. . 
Q. Is that the metal which the detective put in his owrl 
car? 
A. Yes. 
Q. "\Vhile the detective was there did you segregate metal 
from any other shipment from Frank N ott which you sub-
sequently sent here to Norfolk 1 
A. As we were going back to the car, there were several 
barrels we had there and Mr. Sawyer recognized some pieces 
of type out of the barrels. We had a. couple of grades in that 
corner and he said, ''This looks like the same kind of type''. 
Q. When he opened up the metal, do you recall where 
the metal came from Y 
page 81 r A. They said it came from Frank H. Nott. 
Q. Do yon recall when the shipment came to 
you out of which that metal came¥ 
A. Not the exact day, but I know it had come that month, 
the same month. 
Q. What prevented you from using it in your smelterY . 
... ~. Certain molds were cracked in the tanks, and we didn't 
have orders for that kind of material. 
Q. How much of that metal, Mr. Viener, did you seg.re-
. gate and subsequently ship here to Norfolk? 
A. We shipped back by, freight line 3,410 pounds. 
Q. From what source did you receive that 3,410 pounds Y 
A. On the November 3rd car 3,129 pounds had been in-
voiced. 
Q. Thirty-one hundred and how much? 
... ~. Twenty-nine pounds. 
Q. What made up the difference between the 3,129 pounds 
in the Noven1ber 3rd shipment? 
... 1\.. Apparently there was a little mixed up with other ship-
ments, other pieces with the same company, that made up the 
difference. 
Q. You mean to say they invoiced you 3,110 pounds of 
stereotype; is that right? 
A. 3,129 pounds had been invoiced. 
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Q. And the balance of the 3,410 pounds was 
page 82 ~ made up of what? 
A. The same kind of metal, apparently. vVe 
don't go through everything. We could not. 
Q. Had you prior to the 13th of Noven1ber received any 
shipments of type 1netal from Nott~ 
A. Yes, we had. 
Q. I understand you had segregated the stereotype metal, 
which totaled 3,410 pounds, in one portion of your shed where 
the detective inspected it? 
A. That had con1e out of the November 3rd car. 
Q. All of that came out of the November 3rd car~ · 
A. Yes. 
Q. vVhat was the total amount you shipped back to the 
Norfolk detective that came out of the November 3rd car 1 
A. 3,410 pounds. 
Q. Stereotype metal 1 
A. Yes. 
Q. Is that rightf 
A. Yes. 
Q. You charged it back, I believe, to Frank N ott~ 
A. Yes, in both instances. 
By the Court: 
Q. \Vhere did the 645 pounds that the officer took back 
in his car come from~ 
page 83 ~ A .. Can1e from the car that the detective broke 
the seal on. · 
Q. \Vhat date was that~ 
A. The car 'was billed out oil the 23rd, I believe. The car 
was billed on the :24th and we got it Saturday following. 
CROSS EXA~fiNATION. 
By Captain Taylor: 
Q. What price did you pay for this metal~ 
A. In the latter car 1 
Q. In all shipments you got, eith~r in September or Octo-
ber? 
A. It may be so1newhat of a trade secret. On the Novem-
ber 3rd car 've allowed N ott Company six cents per pound .. 
Q. That was November 3rd? 
A. Yes,. and the later car we allowed him five and a quar-
ter~ 
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Q. What date 'vas that? 
A. It was invoiced on the basis of the market of the 24th. 
Q. November 24th? 
A. Yes. 
Q. This metal came to you in the form you see it on the 
floor? 
page 84 ~ A. Yes, and broken both. 
Q. Both1 
A. Yes. 
Q. Can you give the jury some idea of the proportion, 
roughly? 
A. No. It 'vould be quite ·hard to do. 
(~. Some portion of it was intact, in whole cylindrical form? 
A. Yes, some. 
Q. Cylindrical form 1 
A. The latter car was mostly in this shape but some mixed 
and some apparently intact. 
Q. There was nothing suspicious about those plates as 
far as you were concerned? 
A. ·No. 
lVIr. Heath: I ask that that be stricken out as calling for 
an opinion, the same type of opinion counsel objecting to my 
asking for. 
Captain Taylor: I think it is a proper question on cross 
examination. 
The Court: I sustain the objection. 
Captain Taylor: We save the point. 
By Captain Taylor: 
Q. Those cylindrical plates are regular articles of trade 
in your business? 
A. Yes. 
page 85 } Q. You receive then1 from time to time 1 
A. Yes. 
Q. And use them in connection with your smelter work? 
A. Yes. 
Q. And you receive them from sources other than Nott, 
do you not? 
A .. Yes. 
Q. The metal in those plates is remelted and used for type 
metal? 
A. Sometimes. 
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RE-DIRECT EXAMINATION. 
By Mr. Heath: 
Q. Do you know what it costs the newspaper companies 
to buy this metal to be used in their newspaper plants Y 
Mr. Broudy: We object to that. This was bought as junk 
1 and sold as junk. 
- The Court: He asked him if he knows what it costs the 
newspapers to buy this metal to be used by them Y 
Captain Taylor: Yes. We say that is irrelevant. 
1\Ir. Heath: Suppose somebody steals a diamond ring and 
breaks it up. The value is still there. 
The Court: I overrule the objection. 
Captain Taylor: We save the point. 
By Mr. Heath: 
Q. Do you know .the cost per pound to buy that 
page 86 ~ metal from houses who sell to newspapers Y 
A. It depends upon the market and who they 
buy from. 
Q. But do you know now, today, what metal like that would 
cost7 
A. I would have to figure it out for you. I will have to 
:figure it out on paper because it is a composition metal. The 
cost of the metals is 7.74. 




Q. Per pound? 
A. Yes. 
By the Court: 
Q. 7.74! 
A. Yes. That is the cost of the metals. 
Q. What is the difference between today's market and the 
middle of November? · 
A. The percentage would be off 20 per cent. 
Q. TQday's market is 20 per cent lower than the November 
market? 
A. Yes. 
By Mr. Heath: 
Q. This metal would have cost approximately eight and 
one-half cents in November 7 
, 
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A. They may have paid more, but the cost of the 
page 87 r ingredients would have been eight and one-half 
cents. 
Q. What are the ingredients? 
A. 'l;he content is tin, antimony and lead. 
Q. Those three ingredients today would cost 7.74 cents per 
pound? 
A. Yes. 
Q. That would be the cost of the ingredients¥ 
A. Yes, sir. 
By Captain Taylor: 
Q. What is the junk pric.e? 
A. Today for tha,t 1ve would pay about :fi.'ve cents per 
pound. 
Q. Would you consider three cents per pound FOB Norfolk 
a fair market plice? 
A. I would conside~ it a big price. 
H. L. LEWIS, 
sworn on behalf of the Commonwealth, testified as follows : 
By Mr. Heath: 
Q. State your name to the jury, please, and 
page 88 r occupation. 
A. I-I. L. Lewis, business manager of the Nor-
folk Newspapers. 
Q. ~Ir. Lewis, in November of last year, can you tell us 
what the newspapers paid for type metal of the character 
that we have here? 
Captain Taylor: We object to that on the ground that 
what the newspapers paid is irrelevant. What this sells 
for as junk is what we are interested in and is the controlling 
price. 
The Court: I think what is a fair market value would be 
proper, a fair market, value of this _metal at a given date. 
That varies, and it is not what a: particular person has to pay 
for it. 
By ~fr. Heath: 
Q. What was it possible to obtain metal for in the metal 
market of November of last year Y 
A. Slightly over ten cents per pound. 
Q. ~{r. Lewis, have you examined 'the metal which the 
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Police have in their custody in this n1atter to determine the 
ownership ·of that metal? 
A. I have. 
Q. Can you tell the jury whether or not, first of all, the 
cylindrical sheets or forn1s that have been broken, whether 
or not they were the property of the Norfolk Newspap·ers? 
A. They were. 
page 89 ~ Q. What proportion of the broken metal have 
you examined to determine whether or not it was 
yoursf 
A. I would say at least 25 per cent. 
Q. Did you pick pieces at randon1 from the metal? 
A. Yes .. 
Q. I will ask you, sir, to sho\v· the jury just what process 
you went through to determine whether or not it was your 
metal. Stand around here and take any one of these pieces. 
A. This piece we picked out of the number. This piece we 
picked out oJ the number in back of the Police Station. I 
took a piece of paper and cleaned them and proofs were taken 
of these various pieces. These are the fragments. 
Q. Is that printing you did with those pieces? 
.A. Yes. You just I'oll them over with your hand. 
Q. Have you examined the publications of the Norfolk 
Newspapers on the dates shown on those? 
A. Yes. I have copies. . 
Q. Say whether or not they compare with the-
A. With those papers. This is a copy of the Ledger~ 
Dispatch of October 15tl1, 1937. Here are a number of those 
small plates. Here is part of this section in here, and here 
is part of the broken up plate, and here is the 
page 90 ~ actual paper printed. 
Q. I notice "New York Stock l\iarket, 1 P. ~L, 
quotations reported by .Abbott, Proctor and Paine'', which 
appears here. 
A. Yes, pica type, the regular routine. 
Q. They are iten1s you had in your paper? 
A. Yes. 
Q. They appear in the same relation to each other that 
they do in this paper here? 
A. Yes. Here is the bottom of the page. It is page 32 
of the Ledg-er-Dispatch of October 15th. 
Q. I notice an advertisement of "Real Estate l\f.ortgages, 
including· loans insured by the Federal I-Iousing Adininistra-
tion,' Investment Corporation of Norfolk". 
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A. Yes. 
Q. That appears here? 
A. Yes. 
Q. And the stock market appears above that' 
A. Yes. 
71 
Q. ''Suffolk, October 15th_:_ Peanut quotations : Jumbos, 
Runners,'' and so forth. Is that right Y 
A. Yes. 
Q. And above that is the ''Virginia-Carolina Joint Stock 
Land Bank of Nor£ olk' '. 
-4~. Yes. 
Q. And that appears in this proof you made? 
.4~. Yes. It was a part of the plate. 
Q. You have done that with every piece of 
page 91 r metal' 
A. With those parts. 
Q. Did you take it at random? 
A. Yes. We were able to identify all of the pieces taken 
out. 
By a Juror: 
Q. Do you sell metal yourself after a certain number of 
meltings? 
A. No. vVe add new metal and reuse it. 
Q. You never sell any 1 
A. No. 
By Mr. Heath: 
Q. Once you use it you melt it down again and use it over 
and over again? 
A. Yes, reuse it. 
Mr. Heath: I don't think it is necessary for me to put 
these in evidence. They have been exhibited to the jury. We 
'vill keep them here, if counsel wants them. 
By ~{r. Heath: 
Q. ~fr. Lewis, do you know a negro man named Charlie 
Harris~ · 
A. Yes. 
Q. Was he, or not, employed by you, by your company, 
last year, in the latter part of last year? 
A. IIe was. 
page 92 ~ Q. When did you terminate his employment? 
A. I would say approximately around the 15th 
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of November, the 15th or maybe the 20th. I am not certain 
of that date. 
Q. What were his duties at your plant? 
A. He worked in the press room cleaning up paper and 
handling waste paper, and bringing newsprint into the press 
room. 
Q. What opportunity, if any, would he have to take these 
casts and sell them 1 · 
A. He had access to the press room at all times he was 
on duty. . 
Q. For·. each publication you print you have one cast for 
each page in the paper l 
A. Yes. 
Q. A cast for each page in each edition? 
A. Yes. There will be more than one plate for each page. 
There will be two for each page. · 
Q. Two for each open page Y 
A. Yes.· 
Q. You say for this metal you were paying about that 
time a little in excess-
A. Slightly over ten cents. 
Q. About what' would it figure? . 
A. I could not answer that. It changes from day to day 
according to the market on raw metals. 
page· 93 ~ Q. Did you ever have any dealings ·with J{an-
ter? 
A. No. 
Q. Did you ever sell him any metal? 
A. No . 
. Q. Did you ever authorize him to dispose of any for you Y 
A. No, sir. 
Q. You are business manager of the comp.any Y 
A. Yes. 
CROSS EXAMINATION. 
By Captain Taylor: . 
Q. This man you had working for you also worked for 
Mizroch, did he not? 
A. No~ sir. His brother, I understand, worked for Miz-
roch. 
Q. His brother did Y 
A. Yes. 
Q. Then he came to work for yon Y 
A. I think so. 
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Q. What connection, if any, did your company have with 
Mizroch? ' 
A. We have an agreement with him whereby he takes all 
of our scrap paper away and white waste. 
Q. How long has that been in existence 1 
A. I would say at least fifteen years. 
Q. And still is 1 
page 94 ~ A. And still is. . 
Q. You know nothing of the oircun;tstauces 
under whicli Mr. Kanter acquired possession of any of this 
type metal! 
A. No. 
Mr. Heath: That is the State's Case, Your Honor. 
Captain Taylor: If your Honor pleases, our first witness 
will be necessarily quite long and \Ve would lil~e to ha~e it 
continuous, his examination, if possible. It is now one 
o'clock. "\Vc can adjourn for lunch and come back a little 
early. 
Thereupon, at one P. M., a recess was taken to 2:15 P. M. 
page 95} AFTERNOON SESSION. 
11:et pursuant to adjournment. 
Present: Satne parties as heretofore noted. 
I. KANTER, 
the defendant, being first duly sworn, testified as follows: 
By J\{r. Broudy: . 
Q. Your name is I. Kanter, is it not 1 
A.. Yes. · 
Q. Israel I{anterf 
A. Yes. 
Q. How long have you lived in Norfolk? 
A. Forty-one years. 
Q. And you have been in the junk business how long t 
A. A little over five. 
Q. Five years? 
A. ·Yes. 
Q. You operate under the trade name of the National-
A. Paper Stock Company. 
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page 96 ~ Q. National Paper Stock Company~ 
A. Yes. 
Q. ~fr. Kanter, wlrat was your bw:~iness before you went 
into the junk business 1 
A. I was in the wholesale grocery store business. 
Q. Did you know that this n1etal that has been produc·ed 
here could be used by: the newspaper company again¥ 
A. No, sir. 
Q. vVhen did you first find that out~ 
.A. After I got arrested. • 
Q. Did you know whether or not this metal was anything 
but junk? 
A. Nothing but junk. 
Q. Did you identify the boy or the man that brought this 
stuff to you~ 
A. Yes, sh:. 
Q. How many men were there? 
A. Supposed to be two, !'Iizroch 's drivers. 
Q. Were there two¥ 
A. They brought over one. 
Q. And you identified him~ 
A. Yes. · 
Q. Did you kno'v him by any other name than the name 
that you gave the Police? 
A. No, sir. 
page 97 ~ Q. Do you know whether or not he was re-
lated to any other one, whether the two that came 
to you were related to each other1 
A. I didn't know then when ~Ir. )Vinslo,v, I believe, said 
he had a brother. 
Q. That they were brothers? 
A. Yes. 
Q. For whom did these brothers work? 
A. 1\'Ir. Mizroch. ' 
Q. Have you ever heard that they had changed their posi-
tions at all, that they worked for anybody else but ~Iizroch? 
A. No, sir. 
Q. Who is Mizroch ¥ 
A. He is a dealer in the city. He gets up all of the waste 
among the newspapers in Norf0lk. 
Q. The newspaper companies? 
A. Yes. 
Q. Is he a licensed dealer, do you know! 
A. Yes, sir. 
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Q. Any of this junk that you bought from these boys, how 
did it come to you; how was it hauled to you 1 
A. They brought it over with the paper in :Wiizroch 's 
truck. 
page 98 ~ Q. Had you ever bought anything from either 
one or both of these boys that didn't cmne in 1viiz-
roch 's truck 1 
A. No, sir. 
Q. Ho'v long have you been doing business with :Niizroch? 
A. Around two years. 
Q. What was your business~ 
A. To take all of his waste paper and pay him the market 
price. • 
Q. The market price? 
A. And I pay to the drivers the money, whatever it come 
to. 
Q. How did you always pay them~ 
A. By cash. 
Q. Did you give them any memorandum of any kind or 
anything they brought to you~ _ 
A. When they brought me over the paper I give then1 a 
slip of paper. 
Q. When they brought you the metal did you give them 
a slip for-the metal¥ 
A. I give them a slip for the metal so he will know exactly 
how much it amounts to. 
l\!Ir. Heath: I think that is self-serving. There is no 
charge that he didn't do that. 
~ir. Broudy: I can show his bona fides to show what he 
did. It is a question of intent. 
The Court: Go ahead. 
page 99 ~ By Mr. Broudy: 
Q. How long had these drivers been delivering 
paper to you, or anything at all' 
A. They had been delivering to me paper about three 
years. 
Q. How did you first con1e across any metal of this nature 
at all? When was your first relation with it? 
A. Around about ten months ago. They hadn't brought 
no plates. like this. The first thi~g I .find, ~Hzroch sent in a 
. truck load of paper and it comes in bundles ~ied up with 
string, and some weighed maybe fifty or seventy-five pounds, 
and some days they brought over: paper and maybe there was 
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four- or five· pounds, and he called around nine o'clock and 
hauled it until they cleaned the place out by twelve o'clock or 
half .past twelve. 
Q. Where did this paper usually come fromY 
A. From the Norfolk Newspapers, sir, and about ten 
months ago, eight or ten months ago, I don't remember 
exactly, my men were baling paper and they came home and 
showed me some pieces, small pieces between the paper. 
Q. Type metal? 
A. Type metal. 
Q. In the paper~ 
A. In the paper. Then after they brought it I told my 
men to be careful and look the bales over good so 
page 100 ~ he can put paper in the press, nothing but paper, 
because I sell to the mills, and sometimes pos-
sibly metal put in the paper and the mill would put it in the 
machinery and it is liable to make damage and they will 
hold me responsible, and sometimes I find five or six or eight 
pountls. On the next day they brought me paper I told th~ 
boys, ''You are putting some stuff in there. I find some 
pieces of metal and pieces of glass and rags, and I want you 
to work everything over separate because you are liable to 
make me damage and cost me money". I didn't see it then 
for a few days, and maybe a week afterwards then they 
brought me over little tickets, and I had a fire in my place 
and if it had not been burned up I 'vould have the tickets, 
and the first day I commenced to do business after that you 
will find he brings me over a little ticket, and I had it on the 
file. 
Q. Did you have a heavy -loss? 
A. Lost over $3,000.00. 
Q. Did you have any insurance on it f 
A. No, sir. 
Q. Go ahead. 
A. They br.ought me over on little tickets maybe 15 or 20 
pounds, I can't remember exactly, and I paid them according 
to tl1e price. All the stuff I paid him around three cents, 
and I give him the little ticket with the under-
page 101 ~ standing or idea he would take it to 1Yir. 1Yiizroch. 
Q. Did you have any idea that they were not 
takin~ this money to Mizroch Y 
A. No, sir. 
Q. Go ahead. 
A. And after a while-I took that little bit of stuff and put 
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it away in a bin where we brought the rest of metal until they 
brought 'me ~ver, I believe on September the 20th or 23rd, 
I don't remember exactly the date-I 'vas in the barber shop 
getting a shave when l\!Iizroch's truck and his drivers brought 
over a load of paper and they brought over some metal. 
When I came back they was waiting for me to pay them off. 
My colored fellow who weighed the paper weighed up the 
metal and give them slips. .IIe n~ver pays the money· but 
just weighs it and gives them slips. When I came in and 
looked at it, 915 pounds, and I said, "What kind of metal?" 
He left it by the doorway. I looked at it and said to my 
1nen, ''How much paper did he have 1 Did you weigh it cor-
rect 1 '' He said yes. So I went in the office and came out 
with two slips and I says, "Jlere is one slip for your metal 
and one slip for your paper", and I paid him off. On the 
next- · 
Q. You always paid him in cash 1 
A. Always paid him in cash. We always do business in 
cash unless I buy from dealers and then I buy 
page 102 ~ sometimes 'vith a check if it is a big amount, you 
know. 
Q. A. big amount 1 
A. Small amounts always pay cash. I always paid him 
cash. Then on the next day I bought a few more articles. 
that I had bought from different people, small people, and 
I made up a report. I thought to myself, "It is safety any-
how". I am buying from 1\Iizroch and his drivers and those 
few sheets came in and I thought to myself the best thing 
to do is to make a report and put it into headquarters and 
perhaps maybe it is right and I could not harm myself, and 
if it is wrong I am liable to do good to myself". That is the 
reason I went to work and put in the report. I was waiting 
several-! don't know how many weeks, but then I sent a 
load of metal to Frank N ott in Richmond. I had different 
things, batteries and different things, and I had· to make up 
a load, and I told Steve to put in that metal and fill it up in 
the back to make up the load, and it was, I think, about eleven 
o'clock that morning, if I am not mistaken, between ten and 
eleven, there comes by lvlr. Winslow. 
Q. Go ahead and testify. 
A. ~Ir. Winslow and Mr. Sawyer drove up and talked 
about something else, and afterwards, I think, Mr. Winslo'v 
says, "VVhat is that stuff?" and I said; "Mr. Winslow, this 
is the metal I reported to you some time in September'', and 
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1\rlr. vVinslow says to me, "That is all right; no 
page 103 ~ claim-nobody claimed. it". 
Q. Nobody what~ 
A. Nobody clainwd nothing from nothing from no report 
they had and he said, ''That is all right''. Afterwards I 
say, '' 1\{r. \Vinslow, n1aybe there is doubt in you and I will 
keep it a little longer", and he said, "Suppose you keep it 
a little long·er '', and I said, ''I'm g·oing to take it off and 
hold it", and I took it frorn the truck and put it back in the 
warehouse. I have got a one-story building, eighty feet wide 
by about one hundred feet deep, and I left it there 'vaiting 
for anybody that will come from headquarters. I kept it in 
there three or four weeks and found out nobody claims it and 
I sold it. 
Q. After you found or after the police had told you that 
there was no clain1 for this metal, did you buy metal from 
the same source, from the boys or men that worked with 1\Hz-
roch, buy it frmn his truck after Septmuber 23rd ·y 
A. I believe I did. . 
Q. Did you make any report of that? 
A. No, sir. 
Q. Is it custonull'y for dealers to n1ake a report of any-
thing wlwn they buy fron1 another dealer~ 
A. Nothing you buy from a dealer. 
Q. You did report the 915 pounds because these cylinders 
were there~ 
page 104 ~ A. Yes. 
Q. And not having heard anything about it you 
continued to buy' 
A. I think I bought once or twice. 
Q. Twice1 
A. Once or twice, I believe. 
Q. Have you the slips or could you get the slips at all? 
A. I was looking· for thern, but the fire deparhnent made 
nothing but a mess. That was just destroyed. 1\Ir. vVinslow-
I was looking for 1he file. I cut off a little piece of wire and 
I made a file and each and ·every time I paid the drivers I 
would give them a slip and put the piece on the wire showing 
what days he con1es and brings it in, and everything. 
Q. And you say the average price was about three cents 
per pound? 
A. Around three cents a pound. 
Q. Is that a fair 1narket price for it in Norfolk, three cents? 
A. Yes, sir, because it costs to hold it in. the warehouse 
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and haul it to Richmond. Any time he goes with a truck 
to Richmond it costs 15 or 20 dollars. 
Q. You paid three and got four or five cents a pound? 
A. Yes, sir. 
Q. 1\. fair, average price around N ovcn1ber 13th and Sep-
tember 23rc1 was \Vhat in Norfolk? 
page 105 ~ A. What~ 
Q. A fair n1arket price for that 1netal around 
the 13th and the 23rd of November in Norfolk was how much? 
... ~. Was around about three cents. 
Q. Three cents per pound 1 
A. Three cents per pound or a little less. 
Q. Did you pay the market price for paper to the driver? 
.A. Yes, sir. 
Q. Did you pay 111arket price. for scrap to the driver? 
A. Yes, sir. 
Q. vVhat happened after the police had come to you about 
it after the report was received 1 
A. After tlw officers came to me, and I don't kno·w what date 
but I believe iu-
Q. Speak a little louder so "re can all hear you. 
A. I believe in November. 
Q. The latter part of November1 
A. Noven1ber; and they told me they want the n1etal, the 
915 pounds, that they knows where. it was A to len and he be-
lieves they can get the man. I told Mr. vVinslow and Mr. 
Sawyer I sold the n1etal and haven't got it right now, and 
they told me to get it. I says, ''I an1 going to get it tomor-
row. I am going to Richn1ond and I will bring it over''. 
I thought I needed a truck and my truck was out 
page 106 ~ of order, fmd I had it in the shop, and the next 
day when J\IIr. Winslow and Mr. Sawyer came to 
me for the metal I told then1, "I didn't went to. Riclunond yet 
because I haven't got no truck. l\fy truck is out of order", 
I told l\fr. \Vinslo\v, and he told me that "You better call up 
1\Ir. Nott so he will keep it for you, and I want you to get· 
the metal and if you want to I will go with you right now". 
I said, "~fr. 'Vinslow you don't have to go with me. I will 
bring the metal, but my truck is out of order''. He says, 
''Why don't you take yonr Chrysler~'' I believe. Did you, 
IV[r. Sawyer~ 
Q. You go ahead. 
A. I said~ '' lVIy Chrysler belongs to my wife. I have got 
one small Ford coupe". He said, "You can go with your 
Ford". I said, ''I am going with my Ford", and I called up 
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Etnd got coiinected with Frank Nott. At that time Harry was 
there. 
Q. Mr. Harry J{anter1 
A. Yes, sir. He got Richn1ond, the telephone operator. He 
could get it quicker than I could. We notified Mr. Nott we 
must have the 915 pounds because the Norfolk Poli~e have got 
to have eVidence for it. The answer was, "The car is loaded 
with type metal and we cannot get to it", and says, "it is 
ready to leave'', and then I went to the telephone 
page 107 ~ and I told him I must have it. I told him, "I have 
got to have it.· Hold it to. your place until tomor-
ro'v morning· around eight o'clock". He said, "vVe will see 
what we can do". I said, "Don't tell me what you can do, but 
hold the metal because I have promised the Norfolk Police". 
I left right away after Mr. Winslow· and Mr. Sawyer went 
away, and I think they give me a small little sample after 
coming to me, I think 1Ir. Sawyer did, and I left right away, 
I think about three o'clock, and I stayed overnight in. Peters-
burg at my daughter's home, and I left Petersburg around 
six thirty so as to get there in time. I was afraid the car 
was switched away maybe, and so I will be there early in the 
·morning. 
Q. You got thero early in the morning? 
A. Yes, sir, got there before they opened up. I ·was wait-
ing until they opened up and! I went to ~Ir. Gallagher, I think 
a son-in-law of ~Ir. Nott, and I told him I came up after the 
metal. He said, ''You go back there in the back warehouse''. 
They have got another warehouse in the back; and he said, 
"Tell the men to give to you the n1etal", and so I went back 
inside and told tlw men, a few colored fellows back there, 
that I came after the metal ~fr. Nott told them about. They 
put the metal in n1y back rumble seat and I brought it back. 
When I had the metal in the car-l didn't see what kind of 
metal they give me, but I know they have got to 
page 108 ~ give mo type because that is what I sent them be-
. cause lfr. Nott's man, I guess, knows it better than 
I do. He says, "That is the metal", and I brought it over, 
and I got in Portsmouth and I stopped and called up my 
wife and my wife told me, ''1\fr. Winslow and Mr. Sawyer was 
,here and they aslwd me if you have got back", and I said, 
"I have just got back to Portsmouth". 
Q. You delivered the metal to the Police Department? 
A. They told my wife to deliver it in my warehouse. 'l"hat 
is what my wife told me. 
Q. To leave it in your warehouse? 
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A. Yes, and they could con1e after. it, but I didn't want , 
to leave it there. I ·wanted to get rid of it. I went to the 
station house and \vent in and told them, ''Give me some 
help to get it out", they give me the janitor from the station 
house and they helped me to take it out and put the metal in 
the station house. 
Q. Did they ask you about any other metal, or did you 
hear anything about any other metal? What ·did you tell 
them about it? :rvrr. Sawyer says you told him you only had 
made one shipment. Is that correct 41 
A. No, sir. I told the officers I only made one report for 
the metal I bought from the colored drivers, :htlizroch 's drivers. 
Q. Only made one report? 
A. One report. 
page 109 ~ Q. l\tlr. l{anter, how long have you known· M1~. 
MizrochY 
A. I have beenlmowiug 1\Ir. Mizroch, I guess, about twenty 
some years maybe, perhaps thirty. 
Q. Did you identify the boy that was brought to you? 
A. I identified the one they brought me, the one I identified, 
and I could identify the other one, too. 
Q. You could have identified the other one? 
A. Yes, sir. 
Q. Did you hesitate at all ~bout the identification? 
A.. I could identify him. 
Q. Did you hide any of the stuff anywhere that you boughtY 
A. No, sir. 
Q. -Where was it kept? 
A. l{ept right there where you go in the warehouse, and 
as you get about eight feet I have a small little office, and it 
was right by the office, by the door-no door in there but 
just a place in there. 
Q. Right there at the office? 
A. Right in front, you might as well say, about eight or ten 
feet from the door. 
Q. From the entrance? 
A. Yes, sir, where anybody could see it. 
Q. Did you break up any metal 1 
A. No, sir. 
Q. Did you mutilate it in any way, or rub out anything 
on' it? 
page 110 ~ A. No, sir. When I went to Richmond they 
give me one or two plates broken. 
Q. Broken? 
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A. Yes, sir, and I told the people down there, "Watch 
yourself and not make any damage to it''. 
Q. You wanted to bring it back just like they gave it to 
you? 
A. Yes, sir, just like they gave. it to me and not broken. 
Q. Did you scratch off "Virginia Pilot", or scratch off 
"Norfolk" or anything off the plates to keep them from iden-
tifying it? 
A. I didn't look at it no more than I am looking at it now. 
Q. Just like you see it now¥ 
A. Yes. "\Ve have got a testing magnet that 've put on it 
and test it out to see what it is. 
Q. To see if it is nwta.l? 
A. Yes, sir. On iron and other stuff the test don't take. 
Q. The test doesn't take? 
A. No, sir. It is w·orth more than iron with us. 
Q. Mr. l{anter, have you ever been arrested? Ho'v old 
a n1an are you? 
A. Fifty-eight. 
page 111 ~ Q. Have you ever been arrested and charged 
with larceny or charged with-
A. Never in my life. 
1\{r. Heath: The form <1f that question is imp1·oper. Did 
you say arrested and charged with larceny? 
By 1\fr. Broudy: 
Q. Have you ever been arrested or charged ·with or con-
victed of larceny? 
A. The first time in 1ny life I have got arrested ·with stuff 
like that, any kind of stuff. I never w·as arrested in my life 
for anything. The police station never sa.'v me there. 
Q. What sort of book is this the po~ice have got! What 
do yon put in there 1 ' 
A. This is the book to put do'vn small-you know peor,Ie 
bring the stuff in there, small little people, and I put the stuff 
in that book. 
Q. You mean non-dealers 1 
A. Non-dealers. 
Q. Somethilw; that is unusual goes in there? 
A. That is the same thing I put down in the lJook. I hnd 
one more bool{. 
Q. vVhv did ~vou put the 915 pounds in there? 
A .. I didn't think if I put-I dicln 't have no idea at that 
time it was stolen or anything else because I had bought it 
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before and I didn't see nothing, but there 'vas a 
page 112 } few plates and that is the .first time I see it in my 
life.. I never was in the paper warehouse in my 
life, never was there. 
Q. And when you saw that-
A. vVhen I saw it I didn't know what it is, and I say the 
best thing to do, I thought-it don't hurt me and when I 
make out my report I put it down. 
Q. It is reported from that book to the station house? 
A. Yes, sir. 
J\:[r. Heath: vVhat is the date you reported this type 
metal~ 
By 1\{r. Broudy: 
Q. 915 pounds 1 
... ~\. Yes, sir. 
Q. You reported that and heard nothing more. after thatV 
A. No, sir. 
Q. And for two n1onths or a month at least the police had 
had no report of n1etal having been taken anywhere? 
.A ... No, sir. 
Q. Before you bought the 915 pounds had you boug·ht any 
semi-circles like that 1 
A. No, sir. 
Q. Before the 915 pounds¥ 
.A .. No, sir. If I would get it before I would have reported 
it before. 
Q. IIo,v did the police get that book o? 
page 113 } A. 1\:fr. \Vinslow came in n1y office .. Let's see ; it 
was in Noven1ber, I believe, the end, the last 
part of Novenlber-
Q. You testify . 
. A. And 1\fr. 'Vinslo'v will state that I am telling the truth. I 
don't want to hide nothing. ~Ir. "\\7inslow can1e in my office 
and asked me to sho'v him the book and I showed him the 
book, and then 1\fr. vVinslow came to me Tuesday again and 
was talking, and then he says to n1e, ''Let n1e see the book 
again", and so I went in the office and showed him the book 
again and :fifr. 'Vinslow says, "I will take the book", and 
I said-he is an officer and has got power and knows what he 
is doing, and I says, 'Take it". 
Q. Did you have any objection to his seeing anything you 
had? 
A. No, sir. 
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Q. · Any of the metal, your books or papers T 
A. No, sir. E-very time the officers are driving by, if they 
want to search the place they have got a perfect right to searcn 
the place, and if they ask for the books I get them and show 
them. 
Q. If ow often do the officers pass your warehouse' 
A. I don't know. Sometimes they pass twice a week and 
sometbnes maybe three times, and sometimes I 
page 114 ~ don't see them for two or three weeks because I 
don't gi-ve no trouble to the officers. Any officer 
can't say against n1e one word or give. thmn any trouble, 
not in the junk business or when I was in the grocery busi-
ness. 
By!{r.'Heath: · 
Q. You say you have never. given the officers any trouble? 
A. Never. The officers, themselves, will testify. 
By Mr. Broudy: 
Q. Do they come in your place and look around in the ware-
house¥ 
A. They come in the door,vay. When he comes in the door 
he takes a. look at the place. 
Q. Did they come in and look around, 1\{r. Kanter¥ 
A. Yes, but never searched my place. 
Q. :Have never searched it Y 
A. No, sir. 
Q. Did they ever have any reason for searching your place 1 
A. Not as fa.r as I know. 
Q. Did you object to their searching your place if they 
wanted to, 'vhether. they had a search warrant, or not 1 
A. No, sir, don't need no search warrant. They are wel-
come to it any time. 
Q. It is open and obvious to anybody? 
A. l ... es, sir, and furthermore, the business I 
page 115 ~ done ·was outside. The ''ra.rehouse is about two 
.feet from the street, and the back lot-a lot of 
times I loaded on the sidewalk, and all of the business was 
done outside, and have done n1y buying outside. 
Q. Your buying and weighing outside Y 
. A. Yes, sir, all outside until six o'clock or five-thirty. 
Q. And you put it in then? 
A. Yes, sir. Stuff lies outside until six o'clock or five-
thirty. 
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Q. Was any of this stuff received by you in the middle of 
the night or at any tilne outside of business hours f 
A. No, sir. 
Q. "\Vhat are your business hours 1 
A. ~Iy business hours-! open up at eig·ht or a quarter 
after eight and close dow·n at six, and sometimes maybe a 
little after six, according to how much we take in. 
CROSS EXAMINATION. 
By Mr. Heath: 
Q. How long have you known Detective Sawyer 1 
.A .• Detective Sawyer? 
Q. Yes. 
A. Oh, I have been knowing him a long time. 
Q. How long? 
page 116 ~ A. I don't know exactly the years. May"Qe I 
have been knowing him since he was on the Police 
Force. 
Q. How long is that, approximately? 
A. I don't know. I have been knowing him maybe two or 
three years, or five years. 
Q. l-Ias he ever done you an injury of any sort? 
A. Never in my life. I think he will tell you he never tes-
tified against me. 
Q. How long have you known Mr. Winslow, the other de-
tective? · 
A. A long time. 
Q. Longer than Mr. Sawyer~ 
A. I don't know, but I have been knowing 1\Ir. Winslow tt · 
long time. 
Q. Has he ever done you an injury of any sort in your 
life~ 
.A. Never. 
Q. They have been to your place on occf_lsions investigating 
thefts of metal, have they not Y 
.A. On occasions? 
Q. Yes. 
A. No, sir. 
Q. Have never been there before? 
.A. Yes, they was there many times, but only asked me if 
anybody brought in so and so. 
page 117 ~ Q. Didn't they get from you some rollers that 
had been brought from the 1\{oon Shipyard that 
you bought from a minor? 
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A. From a minor¥ 
Q. How old was the boy~ 
A. We buy from grown people, not minors. :Nir. Winslow-
Q. \Vhy don't you buy from minors, ~Ir. l{anterf 
~lr. Broudy: Let him answer the question. 
A. J\tir. \~7inslow and l\Ir. Sawyer came to n1e and told me 
have I bought any rollers from anybody that belonged to the 
:Nioon Shipyard. I told them, "1\f;r. Winslow, I don't lmow, 
but I will tell you that I am selling iron to Decker, and I am 
sending away a lot of iron to him, and if you go down there 
and see him probably he can get it back". 
Q. They did recover the metal? 
A. They went-not metal. They went and they told me 
1\{r. Decker has g·ot it, and I sent hin1 the truck and sent it 
over to the shipyard. That is the first time in my life. I 
don't know that I bought it. A man brings you a load of 
iron and you can't see every piece of iron. 
Q. " 7hy don't you buy from minors¥ 
A. It is against the law. 
Q. Against the law to buy metal from a minor T 
A. Yes, sir. 
page 118 r Q. I say it is against the law to buy from a 
· minor1 
A. Yes, sir. 
Q. Ho'v n1uch of this metal have you boug·ht since the of-
ficers came out there to see you, stopped there the 23rd ·of 
September, when they saw you had 915 pounds? 
A. No, sir, I had 1nore than that. They only asked for 
that. 
Q. If ow much did you have~ 
A. I have no idea. 
Q. Don't know how much you had? 
A. I didn't know until I sold it. 
Q. Ifow n1uch did you buy on that day~ 
A. Had not that day. 
Q. Or the day before T 
A. Let me explain. 
Q. How about this item here? I will let you explain in a 
minute. 
A. Yes. 
Q. On the 23rd of September. 
A. Yes. 
Q. Yon entered in your book 915 pounds of type metal f 
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A. Yes. 
Q. And described the negro and gave his address, from 
whom you bought it 1 
A. Yes. 
Q. That is what you reported to the Police De-
page 119 ~ partment ~ 
A. Yes, sir. 
Q. Did you buy it that day? 
A. The day before. 
Q. How much did you buy¥ 
_._~. Exactly what you see on that report on that day. 
Q. On that• day~ · 
A. Yes. 
Q. 915 pounds? 
A. Yes, sir. 
Q. How n1uch did you have on hand on that day·v 
A. I don't know, sir. It is impossible to remember. 
Q. vVhen did you send that to Frank N ott f 
.A .. That stuff1 
Q. Yes. 
A. I think I sent it about a month later. 
Q. About a month later~ · 
.A. Yes, sir, as far as I can remember. 
Q. On Septmnber 29th, lVIr. Adams testified that you sent 
them 546 pounds of type n1etal. Wher~ is that-
A. The metal I was buying from those boys, if you will let 
me explain-
Q. Go ahead. 
__._~. This 1-Iizroch truck used to bring me in loads, and there 
was eight or ten and may have been fifteen or twenty pounds, 
sometimes once a. week and son1etimes twice a 
page 120 ~ week. I would put it away in the bin and keep 
it until n1y price wa~ higher. I didn't. sell the 
metal-
Q. You had accun1ulatecl it over a period of time~ 
A. Yes, sir. 
Q. The detectives and the agents at the newspaper have 
exan1ined all of the 5,000 odd pounds got back here from Frank 
N ott and none of it is dated in the month of September. All 
of it is either October or Nove1nber metal. How do you ex-
plain that? 
Mr. Broudy: That is entirely wrong. The examination 
that was made of the scrap metal '\\ras made by this man you 
brought here, by J\IIr. Lewis. The only thing Mr. Lewis has 
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selected o~nt of the entire lot were the pieces here and he has 
shown how they were printed. You can let the jury see for 
themselves, and they have not gone over each and every piece. 
1\tir. Heath: The pieces that are unbroken. Detective Sawyer 
has examined every piece of the cylindrical metal and he 
has testified that none of that was' dated prior to October, none 
of the unbroken metal. That accounts for all of that 1netal. 
By ~{'r. Heath: 
Q. Now, 1\fr. l{anter, the metal that has been shipped and 
broken, that which th~ newspapers have printed here, they 
picked at random, it is true, from the broken metal 
' page 121 r in the three barrels of broken metal which they 
have, and all of that metal shows tha.t it was used 
to print newspapers during the month of November and Octo-
ber. I don't contend that the pieces which they have not 
printed here show \vhen it was stamped, but an examination 
of all this metal brought back by Detective Sawyer shows that 
every piece he has examined was of a date after October 1st. 
:1\fr. Broudy: You say the entire 5,000 pounds Y 
By Mr. Heath: 
Q. Let's see if he can a:nswet~ this. You shipped to N ott on 
Noven1ber 13th 1,689 pounds of type metal, did you not? 
A. I reckon so. 
·Q. Mr. Ada1ns testified that every single piece of that type 
metal was whole, that there was none unbroken in that ship-
ment. It is a fact, according to the testimony of Detective 
Sawyer, -that no piece of the whole metal has any date prior 
to November on it. Will you explain to the jury where it was 
you got the 1,689 pounds of type metal after the first of No-
vember which you shipped to Frank N ott? \Vhere did you 
get the 1,689 pounds of unbroken metal that you shipped to 
Frank N ott on November 13th? 
A. It was all, I believe, on October. 
· Q. On October what? 
page 122 ~ A. On October and November. 
Q. October and November? 
A. Yes. . 
Q. From whom did you buy it? 
A. We bought it from the same truck, :Mizroch 's men. 
Q. From ~Iizi·och's men? 
A. Yes. · 
Q. Why did you not report it, when you made the report 
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in September~ Why did you not report to the Police that 
you had bought it from 1\fizroch, a. licensed junk dealer¥ 
A. I dou 't report from a dealer. When we make a report 
\Ve take the man's name, ad~ress, age, but not the dealer's 
name. _ 
Q. "Whom did you buy this metal from? 
A. That 1netal come from l\Hzroch 's people. 
Q. What? 
A. l\tfizroch sent his drivers. 
Q. But did you buy it from Mizroch or his boys f 
A. l\iizroch 's men. 
Q. You never had any dealings with l\fizroch about. this 
metal¥ 
A. Mizroch sold me all of his waste. I knew he was get-
ting all of the junk from the newspapers. I didn't lmow if 
l\iizroch made a contract with the Norfolk Newspapers to 
get their n1etal or what he is buying from them. All he 
told me is to pay the drivers. I went to work 
page 123 } and give them the money. 
Q. J\IIizroch told you to pay them what~ 
A. "What? 
Q. 1\fizroch told you to pay them for what? 
.A. llis waste. 
Q. To pay his drivers for the wastelil 
.A. Yes. 
Q. Did you ever mention the metal to lHzroch f 
A. Never saw him-when I made the bargain with him, the 
first time I 11ever saw him-when I made the bargain with 
him he told me, ''~Ir. J{anter, I want you to pay it to my men, 
the drivel·s ''. 
Q. Have you ever mentioned the metal to him¥ 
A. No. , 
Captain Taylor: Let him :finsh. 
The "Titness : I will answer everything. 1\fizroch told me 
he wants me to take all of the paper waste from the Ledger-
Dispatch, and I asked lVIizroch, said, ''How do you want n1e 
to pay¥" and he said, "Pay to the driver". I said, "I am 
not going to be responsible for the money", and he said the 
driver has 'vorked for him for years and he trusts him. I 
didn't know J\IIizroch didn't get from the Ledger-Dispatch-
I thought they sold him the junk, waste and everything. 
page 124 ~ By Mr. Heath: 
Q. Are you through' 
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A. Yes. 
Q. You say you mentioned nothing to Mizroch except waste 
paper. You didn't mention metal to him f 
A. No, sir. 
Q. Did you come to any agreement as to the price you wotild 
pay him for the metal' 
A. He told me he is going to send into me his waste, he 
said, "I want you to pay me the market price", and when 
he sent in the waste, some days I paid him fifteen cents a hun-
dred, sometime~ twenty cents and sometimes twenty-five for 
his waste, and paid him for the metal and I paid him separate. 
Q .. Who is Mizroch's driver~ What i~ his name? 
A. I don't know his name. I could tell you on the book. 
Q. Is that, the name he wrote on here? 
A. That is the name he give to me. 
Q. That is William Ross~ 
A. I guess that is his name. 
Q. That is the man who drives Mizroch's truck? 
A. Yes, sir. 
Q. That is the same man Detective Sawyer brought to you 
and you said was not the man who sold you the paperY 
A. No, sir. -
page 125 ~ J\tir. Broudy: Just a minute. ~{r. Sawyer tes-
tified that this man Gregory was brought down 
to the police station, and this man Gregory, in aline-up, could 
not identify the driver, 1\riizroch 's driver. He then testified 
that the second man arrested, Harris, was brought to l{auter 
and Mr. l{anter immediately identified him, and at no thne 
did anybody say that J\tfizroch's driver was present~d to Mr. 
Kanter. 
By Mr. Heath: 
Q. Was Mizroch's driver·presented to yonf 
A. Two of them. 
Q. Which one did yon buy from? 
A. I paid the money to-What is the name of ~fizroch 's 
driver? 
Q. You have Irnown him for years? 
A. Yes. 
, Q. Which one is the one under arrest now, or the one turned 
loose? 
A. Which one is under arrest Y 
Q. You don ''t kno'v which one is under arrest t I 
,~ 
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A. The one they brought me over, the officers brought over 
to my office, is the man got the money. 
Q. \Vhat did the other man have to do with it? 
A. He was driving the truck. There is two of them. 
Q. Always two of them? 
A. Always two. 
page 126 ~ Q. There is only one under arrest and that is 
the one yon identified, is it? 
A. Yes, but one more, and if they would bring me over him 
I would identify him. 
Q. The driver of the truck never was arrested, was heY 
A. What~ · 
Q. The driver of the truck never was arrested. Ife is not 
arrested now, is he 1 
A. I don't know. I think-is that the same driver? 
Q. You didn't deal ·with him~ Do you know which one is 
the driver? 
A. Mr. Sa,vyer told me he didn't work no more for ~1izroch 
but the Ledger-Dispatch, and I didn't know he didn't. 
Q. The man you dealt with was not ~Iizroch's driver, was 
it? Who did you pay the money to, the driver ·or the other 
man? 
A. I paid,-there is two of them, two men; and the driver 
was always driving the truck and I paid him. 
Q. Did yon ever pay him any money? 
A. The first time I paid him I seen him. 
Q. Is that the man no'v arrested? 
A. Yes, sir. 
Q. You never paid the other man any money? 
A. No, sir. 
Q. ~That is his name~ 
A. I don't know, sir. 
page 127 ~ Q. vVill you explain to us when it was you 
bought the 1,689 pounds of metal that you shipped 
to Frank N ott, the last shipment you made to him? 
A. I could not ren1ember. 
Q. Why can't you~ 
A. If you will permit me to explain. 
Q. I will be glad to. 
A. Don't get angry with me because I don't want to say 
a word out of the 'vay. I always kept two books, two sets 
of books, one book to put down sn1all items like this. 
Q. 915 pounds is a small item? 
A. Then I had another one, another book, I used to put 
down what expenses I had to the dealers, and then there come 
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on the fire before Christmas and I believe it got de~troyed, 
not only that book but everything, all my files. I had lots 
of people I paid 1noney to, and that got destroyed. I had it 
there on top of the shelf, and it g·ot destroyed, and so that 
is the reason I could not explain. .I don't remember, n1y 
friend. 
Q. Don't remember what~ 
A. To explain what day I bought the 1,600 pounds. The 
only thing is I can't figure and I could not tell you. After 
I bought the 915 ppuncls I didn't hear any report from the1n 
and nobody told nw nothing about it, I took for granted that 
I a1n safe to buy it, so I bought it and shipment was 
page 128 ~ 1nade three or four weeks later, so you can fig·ure 
in October. 
Q. "'\Vill you tell us, l\fr. l{anter, why you filed this report 
with the Police showing the purchase of 915 pounds of type 
metal1 
A. I explained it before. 
Q. Tell me again. 
A. If they would bring n1e small pieces of metal like they 
always brought me, I didn't think I would have to put it on 
the book. I would never put it on the book. 
Q. Why did you take it 1 
A. Because 1\ir. ~Iizroch had been getting junk from the 
newspapers and ~Iizroch told me he was going to send all of 
the waste to n1e and to pay him the market price. 
Q. Is that waste~ 
A. Just as well say junk waste. Paper is junk and rags 
is junk. 
By a Juror: · 
Q. You always got it in mixed loads, or did you get a load 
of metal exclusively? . 
. A. No, sir, always came with a load of paper; never 
brought n1e metal unless paper came, unless paper can1e with 
the truck, and ~Iizroch 's name on the truck. 
By 1\{r. Heath : 
Q. Does l\Hzroch deal in metal? 
pag.e 129 ~ A. I don't kno,v, sir. 
Q. You know what Mizroch deals in. 
A. I don't know. 
Q. You don't know what l\Hzroch deals in? 
A. I know just as much as he tells me, you know. He 
deals in paper, and n1aybe he. deals in everything. 
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Q. Docs he deal in metal~ 
A. I don't know, sir. 
Q. IIow long have you been dealing in metal~ 
A. About five years. 
Q. }low long have you been dealing in paper? 
A. About five years. · 
Q. How long has 1\:fizroch been in business ·near you Y 
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A. l-Ie is not near me. He is on Church Street and my 
place is near Bran1bleton. 
Q. How long has he been in business? 
A. I don't know how long he has been in business, but I 
think fifteen or twenty years, maybe fifteen or twenty years, 
and maybe eleven or twelve years on Church Street, but I 
don't know how long he has been in business. 
Q. And you don't know whether he is in the n1etal busi-
ness, or not~ 
A. No, sir. 
Q. You say you reported this because it was a sizable quan-
tity and some was unbroken f 
page 130 ~ A. Yes, sir. 
Q. Tell us why you didn't report the next siz-
able quantity that came in unbroken pieces f 
A. ""\Vhen I didn't hear not~ing from it I thought it was 
all rig·ht, and I didn't have to report at all. When we buy 
from licensed dealers we don't have to report it, and that 
915 pounds, if I didn't find a few pieces of that kind of stuff 
that had so1ne writing· on it, I would not have reported it, but 
I found this thing and I thought I would be safe and I would 
report to tl1e Police and let them find out, and I didn't hear 
nothing· from the Police and nobody sa.id nothing? and I saw 
J\fr. Winslow pass by three or four times a week and he didn't 
say nothing, and when they brought it in again I took for 
granted that he is a dealer, 1\fizroch is, and he is getting it 
like he ought to. · 
Q. Did you ever tell either one of the detectives that you 
bought it from l\1izroch f 
A. I told the detectives I know the man's name who is 
the driver for 1\fizroch. · 
Q. The driver fo1· l\£izroch? 
A. Yes, sir. 
Q. Did you ever tell tl1em you were buying it from l\fi7.-
roch~ 
A. I don't ren1ember. · 
Q. Did you ever tell them you had bought more 
page 131 }- than 915 pounds, the 915 pounds that you did buy? · 
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A. They never asked me. 
Q. ~Ir. Sawyer said he asked you and you insisted that you 
only made one purchase. · 
A. I don't re1nen1ber. 
Q. You don't rmuember ¥ 
A. He is a very nice 1nan. 
Q. There is no "'reason why he should tell a falsehood on 
you? 
A. Not as far as I know. 
Q. Why is it that you didn't tell hin1 where you were sell-
ing the metal~ 
A. I told him. 
Q. He says you wouldn't. He is mistaken about that, is 
he? · 
A. I heard him testify. 
Q. He said you would not tell him where you disposed of 
the metal although be offered to go and get it. 
A. I told hhu I ~old it to Richmond, to Frank Nott, and 
I told hilu I am willing to get it back. · 
Q. And when you told hin1 that, that was about the 23rd 
or the 24th of Noven1ber, along in there, was it? 
A. Yes, sir. 
Q. And you had just shipped on November 13th 1,689 
pounds to Frank N ott? 
page 132 ~ A. That is all right. . 
Q: Did you tell the detective about that ship-
ment, or not? 
A. No, sir. lie didn't ask me. 
Q. And the reason you didn't tell them is that you didn't 
want them to discover ·how n1uch you had sold in Richmond? 
A. Pardon me, n1y friend. If the detectives had asked me 
how much n1etal I had bought, I could not give then1 au ac-
count of what I had boug·ht but if they had asked me ho'v 
many shipn10nts I had made I would have shown the1n to 
him. All the detectives, ~fr. vVinslow and 1\!Ir. Sawyer, they 
will testify I told them everything they asked me for the 
915 pounds, and he said he worked in the Ledger-Dispatch 
and used to work for l\:fizroch but don't no,v, and, "We want 
tbr- 915 pounds as evidence ag·ainst the colored fellow''. 
Q. Yon testified in Police Court. I-I ow much did you say 
11ere that you lJaicl the negro for it? 
A. Around three cents. 
0. What waR it? 
A. Around about three cents. Son1etimes paid three cents 
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and s01netimes paid throe and three-quarters and two and 
three-quarters. 
Q. \Vhat 'vas the lowest you paid for it Y 
page 133 ~ A .. Averaged about three cents. 
Q. Did you testify in the Police Court when the 
negro's case can10 up that you paid him two cents a pound? 
A. It was not asked, any questions in Police Court. 
Q. Didn't you testify in Police. Court in n1y hearing that 
you paid him two cents a pound for the metal~ 
A. No, sir. 
Q. Before Justice Jacob 1 
A. I don't remen1ber. 
Q. Did you, or not~ 
A. I don't remember. I will take your word, whatever you 
say, but I don't ren1cmber. 
Q. Now, after you got this metal back from Richmond--
'vhat you brought back was all in solid sheets~ 
A. Yes, sir. 
Q. None broken up? 
A. No, sir. 
Q. You knew it was not metal that you had bought here 
on the 28rd of Scpternber, didn't you? 
A. I didn't know, sir. 
Q. How much did you ship then1 of that lot you had on 
the 23rcl of Septen1her? 
A. The officers asked me for 915 pounds. . 
Q. They asked you for the 915 pounds which you had out 
there? 
- A. For 915 pounds. They give me a sample, 
page 134 ~ and I saw·-they took it out from the car. Par-
don me, but don't get angry with 1ne. 
Q. I am not ang-ry with you. 
A. That metal-1\fr. Sawyer or ~Ir. \Vinslow give me a 
stnall little sample to get 915 pounds with. If I would go to 
work and try to find 915 pounds, it would be in Frank N ott's 
place in a corner, and I said I could get the same kind of 
n1etal and I ·called thmn up the day before and they told me 
it· was in the car, and I told thorn to get n1y type tnetal, 915 
pounds, and they went to work and took it out and left it 
there, and the car is gone that nig·ht. I took what they give 
me. 
Q. Is that all? 
A. Yes. 
Q. You knew it was not the same type metal, that it was 
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not the 915 pounds the detective had seen, that you took back 
from F·rank N ott~ · 
A. I didn't know about that.· 
Q. You knew that some of the other was broken up? 
A. Yes. 
Q. And what you got back, was that whole pieces 7 
A. A few pieces broke in the loading. I was fig-uring on 
getting; type tnetal back, and I didn't know. 
Q. Your idea was to get back 915 pounds~ 
A. They asked 1ne for it, for that. 
Q. You know unless it is the same type it ls 
·page 135 ~ not evidence, don't you~ 
A. No, sir. 
· Q. Yon know you can't charge a man with stealing this 
type and prove he stole some other type, don't you V 
· A . .Ai3 far as that is concerned, I don't kno·w if that is 
type I bought from the colored fellow because it came frorn 
a car in Richmond. 
Q. When you got the metal you took it to the Police Sta-
tion and went back to your place of business Y 
A. Yes. 
Q. Mr. Sawyer and 1\{r. Winslow can1e out and asked you 
some questions, didn't they, and then you got in touch with 
your attorney, who came to your place. . 
A. Mr. vVinslow and lir. Sawyer can1e to me and told me 
they have got a colored fellow in jail. · 
Q. Let's see if you remember this : you ren1ember they 
came out and said, ''Kanter, that is not the n1etal you had 
down here because it has got a November date on it?" 
A. No, sir, I don't remember it. 
Q. Don't you remember ·your attorney speaking up and 
saying to these det~ctives, ''I had noticed that and I am sorr~r 
you had''? 
A. No, sir. 
Q. You didn't hear it? 
A. No, sir. 
Q. Is there anything the matter with your hear-
page 136 ~ ing? · 
A. No, sir. I think it is all right. 
Q. What prevented your hearing itT 
A. I don't reme1nber. You men have got a good educa-
tion. I h~ven 't got a good education as you. 
Q. Don't you remember at that point you said you had 
only shipped in the 915 pounds and no more? Didn't you 
tell these officers that 1 
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A. l\faybe he understood that, but I didn't understand hin1. 
I told him that only one report I made for metal that I bought 
from the colored fellow, like you call swatzcr. 
Q. Why did you not report the subsequent purchases of 
metal? 
A. I didn't have to report any bought fr01n a dealer. 
By the Court : 
Q. \¥here did you g·ot that idea? 
A. That is what they say. 
Q. Did you ever read the ordinance? 
A. No, sir. 
Q. ·I will read it to you. 
A. All rig·ht, sir. 
Note: The ordinance was thereupon read. 
By the Court: 
Q. Is there any exception in there about dealers 1 
A. No, sir. 
· Q. How long have you been in this business' 
page 137 ~ A. I went in October 15th, 1932. 
Q. And l1ave never read it yet¥ 
A. No, sir. 
Bv l\fr. Heath: 
"'Q. Did you ever read what is on the botton1 of this report 
that you send in daily to the police? 
1vir. Broudy: That is absolutely incorrect. 
The Court:' I don't think ·you ought to read it to him. I 
have read him what is the present lav\r and asked him if l1e 
knows tl1at. That is a n1atter of law that he can't deny knowl-
edge of. 
1\fr. Heath: This is not the law, I understand, and I think 
the jury oug·ht to be told it is not the law printed on the 
bottmn of this forn1. It used to be the law and has been re-
pealed. 
1\fr. Broudv: Never has been the la,v. 
The Court; It was reported out of the 1904 Code. I don't 
think that is exactly an accurate statement. 
Bv ~Ir. Heath: 
··Q. You say you filed this report with the Police simply 
because it was an unusual sort of metal you had bought? 
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A. Yes, sir. 
Q. You were not accustomed to buying that metal¥ 
A. Yes, sir. 
page 138 ~ Q. And that is the only reason you put this on 
the report for the Police; is that right~ 
A. The reason I put that on the report, that is the first 
big amount they brought me over, a few pieces, old pieces- at 
that. 
Q. It was because it was a big purchase¥ 
A. Yes. 
Q. An unusual purchase~~ 
A. Yes. 
Q. You didn't make report to the Police because the law 
required you to do itt 
.A. I didn't know it. 
Q. After you fih~d the report the Police came to you and 
said, "That metal looks like it is stolen"? 
A. No, sir. 
Q. What did they say~ 
A. They came to me two or three weeks later. They never 
sa'v that. Mr. Winslow is here and ~fr. Sa,vyer, and I would 
not tell you anything that is untrue, my friend. 
Q. I know that, 1\:Ir. J(anter. 
A. Mr. Winslow and 1\fr. Sawyer asked me, "What is 
this 0/ ' ' and-
Q. Did they ask you about reporting the metal¥ 
~Ir. Broudy: Let him ans,ver it. You ask him a question 
and won't let him answer it. 
I.Jage 139 ~ 1\fr. I-Ieath: I don't want to interrupt him. 
By 1\fr. Broudy: 
Q. Complete your answer. 
A. What do you want to ask me? They never said a word 
about stolen at all. They passed my place and asked me about 
son1ething else, if I see a colored fellow and I didn't know 
his name. 
By 1\fr. Heath: . . 
Q. 1\tlay I interrupt you f What did the officers say to you 
a bout this metal? We' are not interested in whether thev 
passed by your place looking for something else. .. 
A. They never saw that metal. 
Q. 'Vas the metal on your truck? 
A. They asked me "What is this?" and I told them that this 
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915 pounds-I had at the time just a small lot, and I said, 
"That is the stuff I made a report to you f-or", and they said, 
''We never heard nothing about it. I think it is all right, but 
I'll tell you what to do, keep it for a while; keep it". 
Q. They said you said, ''This is 915 pounds I rep·orted' 't 
A. Yes, sir, the metal I reported. 
Q. They said '' vV e haven't got any report on it and we 
think it is all right"? 
A. Yes, sir. 
page 140 ~ Q. But they said, ''Keep it for a while", didn't 
theyf 
A. Yes, sir, to keep it for a while. 
Q. What did you think they meant when they said to keep 
it, for what~ . 
A. To keep it and to let me know if anyone reported i.t. 
1\{etal you buy, when you buy metal, yon make a report in 
five days. I kept it over-I don't kno,v, but over a month. 
Q. You kept it over a. month? 
A. Yes, sir. • 
Q. vVhat was it you shipped him .September 29th? 
A. Yon have got to go back over some 1nonths. You see 
a shipn1ent don't mean that I bought it yestet:day and sell 
it tomorrow. It means I save it up from the time they com- 1 
mence bringing it in, maybe eight or ten months or maybe 
eleven Inonths. 
Q. This stuff yon boug·ht was after it had been put in the 
paper press? 
A. Yes. The first I bought after November-the reason 
was this metal I bought, if I would hear anything· from the 
officers then I wouldn't buy it, but I didn't hear nothing, 
therefore, I took for granted that I am doing business with 
Mizroch and 1\iizroch 's colored fellow, and I thoug-ht it was 
all right. 
Q. Did you go to see 1\fizroch and ask him where he was 
getting the metal~ 
page 141 ~ A. No, sir. 
Q. Did you ask the negro where he was getting 
it? 
A. He is cleaning up the- . 
Q. Did you ask him, after the detectives warned you, whe1~e 
he was getting the metal f . 
A. No, sir. 
Q. Did you examine the metal to see where it was coming 
from? 
A. No, sir. 
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Q. The next load you got in you didn't report to the Police 
Departinent? 
A. No, sir. 
Q. Fro1n w·hom did you get the next load? 
A. ~,rom l\1:izroch 's truck, from his drivers. 
Q. Did you ask )fizroch where it came from? 
.A. No, sir. 
Q. You have shipped to Frank Nott something over 2,000 
pounds of metal that was in the possession of the newspaper 
company after the 1st of October. Will you tell me ho'v 
many shipn1ents, or how n1any times the- truck came to you 
to bri11g you all of that metal~ 
A.. You will :find, n1y friend, when ·we ship stuff it does not 
all come fron1 the Norfolk Newspapers. There is lots of 
times that I-you will find different stuff that I buy. I buy 
lots of stuff. I buy paper from Rice's and have 
page 142 ~ broug·ht paper from Miller-Rhodes, :Nir. Swartz. 
You will :find lots of cuts and different things in it. 
0 
By the Con rt : 
Q. You n1ean the shipment you made to Richn1ond on Sep-
tember 29th could have accumulated during the past eleven 
mo~ths, preceding eleven months? 
A.. ]Jvery day. 
Q. You used the expression that you had accumulated it 
over a period of tiine ¥ 
A. Yes, sir. 
Q. And never had reported any of it to the Police? 
A.. No, sir. 
Bv l\ir. Heath: 
"'Q. Why did you report the 915 pounds' 
A. BecauRe the other was small pieces, and the 915 pounds 
was whole pieces of plate. 
Q. That was the :first time you had ever gotten any com-
plete plate, unbroken? 
A. Yes, sir. 
Q. So that is why you reported this 915 pounds, is that 
right' 
A. Yes, sir. · 
Q. And the rest of the plates you shipped to Richmond you 
got after the 23rd of September, didn't you, and you hacl 
never gotten any plates before that date? 
page 143 ~ A. That is right. 
Q. The plates you shipped there; that is, the 
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unbroken parts, you got after September 23rd; is that right? 
A. That is rig·ht. 
, Q. The reason you made this report on the 23rd of Sep-
tember is because there was some plates in it; is that.right~ 
A. Yes, sir. · 
The Court: I don't understand the answer. I don't know 
whether you said yes or no. 
The Witness: I don't understand the question. 
By Mr. Heath: 
Q. The reason you made the report to the police, you have 
told us two or three times, was because you found in it some 
unbroken plates f 
A. Yes. 
Q. That is the only reason you reported that1 
A. Yes. 
Q. You knew you were buying from J\Hzroch, a· Iic~nsed 
dealer! 
A. Yes. 
Q. Why didn't you report after that the rest of the plates, 
unbroken plates, that you bought and shipped to Frank 
Nott? 
A. When I didn't hear nothing from that 915 
page 144 } pounds I thought everything is all right, and Miz- . 
roch-
By the Court: 
Q. What do you mean by everything was all right? 
A. Your Honor, l\1izroch was cleaning up the newspaper 
place and getting all of the waste of the newspapers, and rags 
and bottles would con1e in, and the metal came in and I took 
for granted that l\Hzroch has got a contract to clean up the 
junk and I thought it was all right. 
Q. You mean you thought l\Hzroch acquired it honestly 7 
vVhat do you mean by all rig·ht? 
A. I thought he was buying it from the Ledger-Dispatch. ' 
Q.- You mean you thoug·ht he acquired it honestly? 
A. Yes, sir. 
By l\Ir. Heath: 
Q. So you thought l\Hzroch was buying it from the Ledger-
Dispatch? 
A. Because he done business with them, yes. 
Q. Did you ever mention this to Mizroch ~ 
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A. No, sir. 
Q. If you thoug-ht ~Iizroch was buying it and thought it 
was all right, why did you have to file any report with the 
Police? 
A. Look; in 1\iizroch 's contract you will find 15 or 20 dif-
ferent kinds of paper, white paper and all kinds of paper, and 
I saw the man was dealing· with the Norfolk News Company 
and had for years, and I had been buying from 
page 145 ~ him, and I saw his name on the truck and the 
san1e driver had been delivering· to me for three 
years at the time, and I knew ~Hzroch had been getting it 
for 14 or 15 years and he is a dealer in the city and licensed, 
and I thought he 'vas getting it from the Ledger-Dispatch. 
Q. You knew all of that when you purchased the 915 
pounds, didn't· you? 
A. Yes. 
Q. You knew all of that, all that you have just told us? 
A. Yes. 
Q. Why did you have to file this report with the Police 
if you trusted ~Ezroch so n1uch 1 . 
A. The reason why was because at that time, that 915 
pounds, was so n1uch, and I had been g·etting a few pieces. 
Q. You trusted 1Iizroch 1 · 
A. I was n1aldng up the report and I thought it would not 
hurt to put it down. 
· Q. Why did you cmne to put it in the report here and tell 
the Police about it? 
A. It didn't hurt. 
Q. What1 
A. It did not hurt. 
Q. What was your reason for doing it? 
A. I don't know myself. I just went to work 
page 146 ~ and put it in. 
Q. What caused you to do it if you trusted 
~:fizroch 1 
.1\... I done it. 
Q. Why? 
A. To let the Police know it. 
Q. The truth is that you put it in because you wanted to 
see whether the first shipment would go through all right, 
didn 't you? 
A. No, sir. 
Q. You wanted to find out whether or not there was going 
to be a clahn ag·ainst you for the metal~ 
A; N . . o, s1r. 
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Q. You just did it, and you trusted l\Iizroch? 
A. Yes, sir. 
10~ 
Q. 1\:nd had complete confidence in the source he got it 
from? 
A.· His truck delivered it. 
By the Court: 
Q. Did you ever deal with l\Hzroch himself? 
A. I made the agremnent with hhn to take his paper. 
Q. Did you ever deal with Mizroch? 
A. He give me the order that he is going to send the paper 
in every day. 
Q. I want to know if you ever dealt with ~Iizroch. 
1\{r. Broudy: He has told you he had a verbal agreement 
. with hhn to take all of the waste paper from 
page 147 ~ him. 
By the Court : 
Q. Did you deal eli rcctly on any of this metal? 
A. No, sir. I was taking it for granted that he was clean-
ing up the place and buying it fro1n them. 
Bv 1\tfr. Heath: 
"Q. ~Ir. Broudy asked you if your place is wide open and 
if you required a search warrant. There is no sense in that. 
A. No, sir. 
Q. You know the sn1artest thing to do under any circum-
stances, whether honest or dishonest, would be to allo'v the 
officers to come in? 
A. Why, certainly. 
Q. You know that trying to block them causes them to sus-
pect you· and go after you~ 
A. If an officer con1es in your place-
The Court: The law gives then1 the right to go in there. 
Bv l\fr. Heath: 
··Q. You told the jury you thought this 'vas junk being 
brought to you? 
A. It is junk now. 
Q. You had never before seen any junk like that? 
A. No. 
Q. And you have been in ousiness five years? 
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page 148 ~ A. No, sir. 
Q. And have never seen a solid piece of type of 
that nature? • 
A. No, sir. . 
Q. You didn't know whether Mizroch was sending it to 
you? 
A. I had the idea he was. The colored fello·ws ·come in 
and they had Mizroch 's truck, and I would not buy it but the 
paper come in with it. We used to have to pick out rags 
and that stuff, and I took it for granted it belong·ed to him. 
Q. If a thief wants to bring you metal of that weight he 
has to bring· it in a truck? You can't carry but so much in 
your hand. 
A. According to whose truck ·and what truck. 
Q. Do you find that whenever people try to sell stolen 
goods they bring it in somebody else's truck? 
A. No, sir; never have had experience. 
Q. Never have had any experience buying-
A. No, sir. 
Mr. Broudy: You say you never had that experience at 
allY 
By Mr. Heath: · 
Q. You knew the negroes 'vere not dealing with you for 
Mizroch, did you Y 
page 149 ~ A. I didn't know about that. . 
Q. After the detectives came and told you to 
hold it, why didn't you go to Mizroch and check up to see if 
his men were stealing the metal? 
A. When the detectives come to me on the last part of 
November¥ 
Q. I am talking about the 23rd of September. When the 
negroes brought you the next load or shipment, 'vhy did you 
not go to }.1:izroch· and ask him if that was his? 
· A. The officers didn't come in and ask about the 91.5 
pounds on the 28rd of September. 
Q. · They testified they went in there the day after your re-
port was filed in the Police Department. 
A. No, sir. The only time they sa'v it was when I had it 
on the truck around ten or eleven o'clock, in the back of the 
truck. -
Q. Mr. l{antcr, ~Ir, Sawyer h~s testified that you told him 
that you had only rnade one shipment t<;> Frank Nott. 
A. 1\IIy friend, I have got to talk very g·ood. I told you 
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three or four times that only one time I made a report when 
I bought n1etal fron1 niizroch!s truck and his driver. 
Q. Do you rCinmnber the name of the boy from whom you 
bought the metal 0/ • 
J\~Ir. Broudy: IIe has answered that about five times. 
By l\~Ir. Heath: 
page 150 } Q. Is tllis the name here? 
A. I reckon so. IIe give it to me. 
Q. "\Vhen the detectives came back and tried to find out 
who it was, you told then1 you would try to find out his name? 
A. No. I told him I knew the driver and knew the man. 
He didn't ask me-
Q. You say you ga,Te ~Ir. 1\:Iizroch a slip for his paper? 
A. Yes, sir. 
Q. Sent the slip back to him? 
A. Yes, sir; gave hhn a slip for the paper; gave him slips, 
one for the paper and one for the metal. 
Q. To the driver? 
A. Yes, and when he had rags I give him a slip for the 
rags. 
By the Court : • 
Q. Have you carbon copies of those slips you issued? 
A. No, sir; just small pieces of waste paper. He told me 
always to send him tickets when I sent bhn the money. 
Q. You didn't keep carbon copies of any tickets you is-
sued? 
A. I had kept then1 up on a piece of wire, but had a fire 
and lost them. If I could find them it would give your Hon-
orable Judge and jury an idea of how I bought from hin1. l 
lost it in the fire. 
Bv l\Ir. Heath: · 
page 151 ~ ·Q. It appears that you sold a total of 5,055 
pounds of metal, property of the Norfolk New~­
papers, in R.iclunond. Is tl1at right, or not? That is what 
the testimony shows. 
A .. It coulcl not be all Norfolk Newspapers. 
Q. It could not all be Norfolk Newspapers¥ 
A. No, sir; I don't think so because plenty of tin1es n1etal 
came from the department stores with the paper. l\Iany times 
they have got pictures there and cuts and after they use thClm 
they throw them away. 
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Q. This is what you got, the kind of n1etal, the type and 
kind of metal1 
A. I don't know. 
Q. Stereotype, isn't it? 
A. I guess you know it. 
Q. Is that right? 
. A. I am not familiar with these fancy names that Mr. 
Viener called. It is type, about the cheapest kind. 
Q. You sent that 546 pounds September 29th of stereotype 
metal. That is this kind of metal Y 
A. ~Iaybe so. 
Q. On October 15th you sent him 808 pounds of this kind 
·of metal; is that right¥ On October 29th you sent him 2,123 
pounds of this type metal' 
A. Yes,. sir. 
Q. And on N ovmnber 13th 1,689 pounds of this type metal Y 
A. Yes. 
page 152 ~ Q. He has testified that he shipped in two ship-
, ments metal he had gotten from you, with other 
metal, to Frank Nott-to Hyman Viener, and at Viener's 
they recovered ·frmn the two shipments that Frank Nott made 
to him 3,410 pounds, -645 pounds and this 915 pounds you 
broug·ht back here totals, I believe, 5,055 pounds. That was 
a right heavy business you were suddenly engaged in, wasn't 
it, in this metal, and you had never been in it before, had your 
A. No. 
Q. Never sold any of this whole metal before? 
A. No. 
Q. All of a sudden the trash you had been getting fron1 
l\Hzroch beg·an to be dressed up. with this kind of metal, 
didn't it? All of a sudden began to appear a lot of this metal 
in the trash? 
A. When I didn't hear nothing- from this first 915 pounds, 
· then I took it for granted it is all right and then I bought it 
again. 
A ,Juror: You call it stereotype metal. Stereotype doesn ''t 
refer to the form, but the nature of the metal itself? 
~fr. Heath: No, the metal itself. 
A .Juror: Any of this metal would be stereotype if it was in 
flat form 7 
JVIr. Heath: As I understand it, stereotype is 
page 153 ~ the con1position rather than the form of it. 
By lVIr. Heath: 
· Q. What is this book you kept there f_ 
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A. It is for people bringing over a little stuff. 
i 
1\fr. Broudy: Haven't you been over that~ 
1\fr. Heath: Talk a little louder. 
lVIr. Broudy: He has been over that three tin1es. 
The Court : I think he is entitled to ask him. 
By 1\fr. Heath: 
Q. What do you enter in this book? 
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A .. If anybody brings over metal, if you bring it over, some-
thing like t)lat, copper, brass, and I don't know you I put it 
jn that book. 
Q. If so1nebody brings you metal that you are suspicious 
of-
. A. Not suspicious. If you are suspicious you have got no 
right to buy it. · 
Q. If you don't know then1 you put it in this book'? 
A. If you bring· me over a little copper or brass and I don't 
know you I take vour nmne. I don't know what kind of name 
you give me. You n1ay say "John Smith" and maybe you 
are Sam or Bill, but I have got to put it down. 
Q. Explain why you put in here on the 23rd of September 
type n1etal you got frmn the driver of 1\fizroch whom you had 
known and be.en dealing with 1 Why did you put his name . 
down in that book' 
page 154 ~ A. Didn~t I explain it? 
Q. You have explained about the report. I want 
to know why you would enter in your book-the name of a 
negro n1an well known to you and known to be honest simply 
because he brought you some metal7 
A.. vVhen you put clown on the book you put down on the 
report. When I don't put down on the report I don't put 
down on the book. 
Q. 'Vhat you put in this book is simply what you sent to 
the police? 
· .. l\.. Ifave got to send to the police a report. If a man brings 
over s1nall pieces I put it down, or if he brings over small 
pieces of 915 pounds I don't think I would make a report. I 
took it for granted, like it had been coming in, 45, 50 or 75 
pounds, that it is cominp: from Mizroch, from the Norfolk 
Newspapers, but these full plates I never saw before and I 
don't know what it is and I thought the best, thing to do is 
to put it down on that report. 
Q. You have told us a bout the report. Tell me wliy you 
put it in the book. 
108 Supreme Court of Appeals of Virginia 
I. Kanter. 
A. If you put it on the report you have got to put it on 
the book. 
Q. Does this book contain every entry that you sent into 
the police on the reports f Have you sent into the police 
everything that appears in this book~ 
page 155 ~ A. Look over the reports. 
Q. I arn asking you. 
A. Yes, you wi 11 find a report. 
Q. This is the book you kept for the purpose of making 
up these reports from "1 
A. Yes. 
Q. Is that the only book you kept for that purpose~ 
A. One more book I had for dealers. This is retailers. 
By the Court: 
Q. vVhat did you clo, distinguish between retailers and 
wholesalers? 
A. Smnebodv told me. I an1 not familiar ·with the laws. 
I didn't know "'the law required that. 
The Court: I urn going to make every junk dealer tell me 
what the law is hereafter when they apply for licen'se. 
The vVitness: I heard that Nott testified to the same thing. 
If sornebody would tell n1e, you know, I 'vould know it. I 
didn't know it. They tell me you don't have to report fron1 
dealers becaus~ the dealer already makes a repor~. 
By Mr. Heath: 
Q. If you were sin1ply keeping a record in this book of 
purchases fron1 individuals 'vho were not dealers, why did 
you put this purchase from ~Iizroch, as you say, 
page 156 ~ in this book rather than in the other book~ 
A. Listen; the other book don't show things we 
make any reports on. If these plates 'vere not coming in 
915 pounds, I would not make a report, but on account of a 
few of the plates I make a report and I thought that it is the 
best thing to do, and I let the police know it. 
Q. You have told, us that. See if you understand this que~­
tion, and don't answer another one if you do understand it. 
You told the jury that this is a book that you kept a record 
of retail purQhasc~ in, purchases of rnetal you n1ake from 
individuals who are not dealers. Is that what you said 1 
A. Yes, small people. 
Q. What~ 
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A. Yes, from small push carts. 
Q. And not from dealers? 
A. Not from dealers. 
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Q. If you bought from a dealer you wouldn't put it in 
here? 
A. If I bought fro1n a dealer I would not put it in that 
book, but you see-
Q. Now-
Captain Taylor: Let hirn explain. 
lVIr. Heath: I asked him if he bought from a dealer whether 
he would put it in this book and he said he would 
page 157 ~ not. 
Captain Taylor: Let him finish his answer. 
A. Like I said before, I don't have to put Mizroch's 915 
pounds in, but I thought it would be best. I know it now 
since the Honorable Judge told me, the law, but I didn't know 
it then. I didn't think if I would put in the book with deal-
ers-! don't think I would put that in the book with dealers 
if I would not find a few plates, but I. find a few plates in it, 
and maybe a few coppers, and I asked the driver bis name 
and his age and where he lived, because I" knew where he 
worked and knew the truck, the same truck that delivered me 
paper for the last three years, and I went to work and put 
down in his name that stuff. 
l3y J\{r. He.ath: 
Q. Are you through with your answer~ 
A. Yes. 
Q. You have told the jury that you were buying metal or 
thought you were buying metal from M:izroch? 
A. Yes, sir. 
Q. And you have told us you keep two books to show pur-
chases, one frorn dealers and then a book to show purchases 
frmn push carts 1 , ' 
A. Not only from dealers, but from dealers when you g-ive 
in reports. I keep for dealers to know how much I spend, and 
never made any report. Yon are not g·oing to find a report 
from any dealer I bought from. 
pag·e 158 } Q .. Are you through? 
A. Yes. 
Q. If you kept this book to show purc~1ases from retailers, 
push carts, and not from dealers, why d1d you put the entry 
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of a purchase fro1n 1viizroch, who is a dealer in here, and 
his driver's name? 
A. Only the 'Yay I told you. 
Q. And that is tlie reason you made the entry here, because 
they were whole sheets 1 
A. Yes. 
Q. And when you found there were a few whole sheets you 
decided you would 1nake a report. Why did you put it in your 
book showing a purchase from a retailer instead of putting 
it in the book showing you had purchased it from a dealer, 
:rviizroch? 
A. 'Vhen you buy metal, and if anybody sends metal over 
to me, I don't have to go to work and put down the man's 
nan1e, but the nan1e of the 1nan that brought it over. 
Q. What name are you supposed to put on there~ You 
are supposed to name the person who sold it1 
A. Yes. 
Q. Who sold it, 1\Hzroch 's negro 1 
A. :M:izroch's truck delivered it, and he is the man deliv-
ering· to n1e, and I n1ust put the n1an down who brought it 
over. 
Q. "'\Vho sold it to you ·1 You say the driver 
pag·e 159 ~ delivered it and l\1:izroch sold it to you' 
A. I do business with l\Hzroch and I had in rriv 
mind JVIizroch because he has been delivering me before; and 
it is his truck and drivers, and I made an agreement to buy 
all of his waste. 
Q. If you were 1naking this your own record, 'vhy did you 
not put down ''Type 1netal, Willian1 Ross, 1\Iizroch 's driver''? 
A. l\favbe I n1ake a tnistake. 
Q. vVh),. didn't you do it if it was your record 1 Why didn't 
you do it~ 
A. I didn 't-I was not so familiar with books. 
Q. Whatf 
A. Not so familiar. 
Q. Ho'v long had you known this colored man? 
A; He had been delivering me paper for the last three 
years. 
Q. Three years~ 
A. Yes, sir. 
Q. Which of the colored men was it who delivered you 
paper? ~ 
A. That colored fellow. You see his name. He is the one 
that delivered me paper, and then another colored man with 
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him. I know hirn now as his brother. I-Ie ahvays used to 
come to me with the paper. ' 
Q. Tbe sanw two men have been coming for 
page 160 } three years to deliver paper to you~ 
A. The smne two negro men, not every day, but 
once in a while. Son1ethnes they would come together. 
Q. Now, :i\fr. l{anter, I expect to put Detective "\Vinslow 
on the stand. 
A. He is welcon1e to it. 
Q. To contradict you when you say you told him you had 
only made one report. I expect to prove by him you insisted 
that you had only made one shipment of metal. 
A. :i\faybe you can, but I . don't understand it. 
Q. I expect to prove by him that you would not tell them 
where you had shipped the metal. 
I A. I don't know if l\fr. vVinslow will say that because I told 
hhn where I sold it to. 
Q. I expect him to testify that you insisted that 915 pounds 
'vas all of the n1etal you handled and the only amount you 
had sent to Riclnnond. 
A. The only report I made of metal. 
A Juror: I would like to ask hin1 a question. I 'vould like 
to ask him if he was always present when these men came, if 
he, hin1self, was always present. 
Bv a ,Juror: 
"'Q. VVere you there every time this truck came with the 
metal? 
page 161 } A. Except one time and the colored fellow 
brought it and I was getting a shave. 
Bv the Court : 
· Q. 'Vho paid for it at that time¥ 
A. I paid. 
Q. Your colored n1an didn't pay any day? 
A. No, sir. 
Bv a Juror: 
··Q. It was always 1\fizroch's truck? 
A. Yes, sir. 
Q. \Vas it always the same identical truck? 
A. The same truck with Mizroch's drivers. 
Q. The na1ne you have put here, I believe, is Ross. For 
the 915 pounds did you give him the money? 
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A. Yes, sir. . . 
Q. And the other fellow, what was his name? 
A. I don 1t know, sir. 
Q. Did you ever give him any money? 
A. No, sir. 
Q. Always gave it to this one? 
A. This fellow. 
Q. Was he the driver? 'Vas he the mail who drove the 
truck? . 
A. No-I don't kno'v which one drives. Th1~ee years ago 
· or maybe a little bit less than three years ago 
page 162 ~ 1\:[r. ~fizroch told me that he can't sell no paper 
no place and if I could take his paper, that he has 
g-ot a contract with the Norfolk News to keep it cleaned up. 
Mr. Broudy: Don't go over that. 
1\fr. Heath: Let him answer the question. 
The Witness: I knew his truck. When his driver came 
·around with a load of paper I weighed it. 
The Court: A little louder. 
The vVitness : His truck 'vould come in with the same 
driver, the same driver working· on the truck all the time. 
By the Court : 
Q. Did a juror ask you the question if you paid the same 
driver, whose name and address is on that report, for the 
metal every time it 'vas brought to your place? 
A. Yes, sir. 
By a Juror: 
Q. But there was another manY 
A. Yes, sir. 
Q. You never paid him anything? 
A. I used to pay him-I don't remember it. 
By the Court: · 
Q. I asked you if you always paid this man, Ross, and you 
said you did. ·Now you say you don't know whether you_ a}:.. 
ways paid him~ . 
A. .Always two of them. 
page 163 }- Q. Decide which is correct and tell us. 
A. Two of them down there. Both of then1 
looked alike. 
Q. The juror's question is this : did you ever pay the other 
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man who, for the sake of the present argument, we will call 
Ross¥ Did you ever pay a man named Harris- . 
A. I guess his na1ne is Harris. 
Q. For any of this metal that you got from ~lizroch 's truck 1 
That is the question. · 
A. 1 believe I paid them both. 
By a Juror: 
Q. You have paid both? 
A. I believe I have. The metal;! paid to that fellow right 
here. 
By the Court: 
Q. Which one do you mean, right liere? 
A. (No response.) 
By ~Ir. Heath: . 
Q. Is this the n1an you identified in the Police Court l 
A. Yes, sir. 
Q. That is Harris? 
A. You call that.· I can't reme1nber his name. 
A Juror : Harris and Ross are the same¥ 
~1:r. Heath: I don't know .. He first says one 'vay and then 
the other. 
By a Juror: . 
pag·e 164 }- Q. This other colored man, you understood both 
worked for 1£izroch? 
A. Yes, sir. 
Q. And didn't always come together, you said? 
A. Not always. , 
Q. Not always? 
A. Not always, but when the metal came in ahvays both 
came in when he sent his truck load of paper or metal. ' 
Q. Is it your understanding- that that truck load of paper 
came direct fron1 the Norfolk Newspapers to your place? 
A. Yes, sir. 
Q. That 'vas your understandingf 
A. Yes, sir. 
By the Court: 
Q. Where did they get the . other paper in it, the other 
stuff, like pictures, and stuff hke that? 
A. All of the paper-they never carried waste to l\Hzroch's 
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place because he clidn 't have no ·place to keep it, but always 
carried direct fron1 the Norfolk N ewspapcrs to my place. 
Q. Did you say yon got stuff frorn other places, pictures 
and stu if like that? · 
A. vV c have got another place in Portsn1outh. 
Q. I an1 talking about their place, the Norfolk 
pag·e 165 ~ Newspapers. Did you say you got a lot of pic-
tures and other stuff from other places ~ 
A. I uwan fr01n different-
By lVIr. Broudy: 
Q. From Rice's and other places? 
A. Yes, sir. 
Q. How did you get that paper~ \Vho brought that paper 
to you~ 
A. l\iizroch didn't do that. 
Q. Another junk man1 
A. Different peddlers. The only thing I got from ~Hz­
roch is from the ~ orfolk News. 
By 1\{r. Heath: 
Q. The only thing you got from 1\Hzroch was something 
that can1c frOin the Norfolk Newspapers? 
A. Yes, sir. 
Q. Didn't this go fro1n the Norfolk Newspapers to ntfiz-
roch 's place and sent to you? 
1\.. I don't know. 
Q. flow could ~Iizroch tell what it was you were getting? 
How could he tell whether you were getting· metal junk, or 
whatf 
A. The verbal agTceu1ent I made with hi111 two or three 
years ago is that he will send in to me all of his 'vaste fron1 
the Norfolk News, and he has no place to keep it and ain't 
selling paper, and I shall buy it from him and pay 
page 166 ~ hin1 according to the market price. I ask hhn, 
''Are you going to send it 1 '' If I bring it in my 
truck I pay hin1 a little less for it. If he send it in his truck 
I pay him a little more 1noney. If I send my truck I would 
pay him less, and he scuds his man with the truck 
Bv a .Juror: 
·Q. This n1an Ross and this man Harris, it develops, are 
the same man. You sav there was another c.olored man. Do 
vou know his nanH~, or ·have you ever seen him since the last 
time you saw himf 
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A. Since the last ti1ne he brought paper I haven't seen 
him. 
Q. You don't know his name 1 
A. He works for :nnzroch. 
Q. You haven't seen hhu since the last thne-
A. No. 
By Mr. Heath: 
Q. When was the last time you saw the other man after 
Noven1ber, and where did you see him~ 
A.. He brought tne over some stuff, paper, and him and his 
brother, paper and n1etal. 
Q. 'Vhen was the last tin1e you saw him before the arrest 
of Stephen Gregory on this charge~ 
A. I saw him about the last day or two in-the last day or 
two in November. · 
Q. Did you ever· teli these detectives that two 
page 167 ~ men sold you this stuff~ 
A. One man. 
Q. Let 1ne ask you this question : did you ever tell the de-
tectives that tnore than one man sold you any of this metal? 
A. No; I don't say one-
Q. You told the jury? 
A. You see one-two come in. There is one who is tbe 
driver and I seen both 'vorking for lVIizroch. I didn't know· 
one switched around to the Norfolk News until 1\~fr. Winslow, 
I believe, told 1110. lie stopped working for 1\Hzroch but I 
didn't know it. I thoug·ht both was working· and I think each 
one is driving the truck. I know-what do you call the man · 
on the book1 
Q. 'Vhat do you call him? 
A. I don't know. 
Bv the Court: 
'Q. Can't vou call his name? 
A. Harris, ain't it ? 
Bv l\fr. Heath: 
· Q. Yon told the detective you knew him well? 
A. I kne·w him well 'bv the looks of him. I have been know-
ing you for SOJne tirne and don't know your name. 
Q. The detectives told you they wanted to catch the man 
'vho had been stealing this metal, didn't they? 
A. No. 
page 168 ~ Q. What did they say? 
A. They told me they want to have the 915 
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pounds that belongs to the Norfolk News, and I told them they 
have got the right 1nan. · 
Q. The right man~ 
A. I told them they have got the right man. 
Q. They called upon you to point out the right man? 
A. When they brought the man I told them, "That is the 
man.'' 
Q. Yet there were two men? 
A. But I didn't see the other man. They didn't brought 
over the other 1nan to me. They took Gregory and Gregory 
didn't identify thein. 
By the Court : 
Q. What is the largest quantity of this metal that you re-
ceived at one time~? 
A. I don't remen1ber, but I believe this plate, whatever they 
call it, the biggest amount. 
Q. You bought it always by weight.? 
A~ Yes, sir. 
Q. And you can't remember what was the largest quantity 
you received? 
A. 915 pounds. 
Q. Did you get all of that at one timef 
page 169 ~ A.. Yes, sir. 
Bv Mr. Heath: 
~Q. How n1any times after that was it they ever brought any 
metal to you~ 
A. I don't know. 
Q. flow many purchases? 
A. I don't reme1nber; maybe one or two times. I can't re-
call. It is not less than two, and maybe three. 
Q. Is there anything the matter with you memoryf 
A. Oh, I don't 1..~ow. 
Q. \Vhat? 
A. Of course, I could not remember as good as a young 
man. 
.T. WATTS MARTIN, 
sworn on behalf of the defendant, testified as follows : 
By Captain Taylor: 
Q. 1\>Ir. Martin, state your name, l'esidence and occupation. 
A. J. Watts 1\{artin, I live in Norfolk, and an1 
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page 170 r president of the J: E. Etheridge Lumber Com-
pany. 
Q. How long have you been president of the J. E. Etheridge 
Lumber Company? 
A. I have been president for 20 years. 
Q. Before that time did you have any connection with it? 
A. Yes; I was its manager for a good many years before 
that. 
Q. "\Vho was president during· that time Y 
A. 1\-fr. Walter J. Santos. 
Q. You succeeded to the presidency on his death in 1919, 
. did you not? 
A. Yes. 
Q. Have you ever held any official position in the city of 
Norfolk¥ 
A. Yes, I was in the City Co~u1cil under the present form 
of government for eight years. 
Q. Did you voluntarily retire? 
A. Yes. 
Q. Do you know the defendant, l\'Ir. Israel Kanter? 
A. Yes. 
Q. How long have you known l1im? 
A. I should say about 25 years. 
Q. Do you know his general reputation for truth arid ve-
racity in this con1munity? 
A. Yes, sir. 
page 171 } Q. And what is that reputation? 
A. Good. . 
Q. Would you believe him on ·oath in a n1atter J.n which he 
is interested? 
A. I am doing it all of the time. 
CHOSS EXA~1INATION. 
By 1\Ir. Heath: 
Q. vVould you h(\lieve him on oath in a math~r in which, to 
tell a falsPhood, mig·ht savP him from conviction, and to te11 
the truth might result in his conviction? 
A. Mr~ Heath, if a n1an 'vould lie about one thing he would 
lie about anything. 
Q. What? · 
A. I either believe a man or don't. 
Q. Do you believe that most men, regardless of how honest 
thP.y are, would seek to avoid a crimfnal conviction bv anv 
means available to thP.m ¥ ~ • 
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A. I have never had that experience with them. 
Q. I don't say that you have, but don't you believe that 
most mPn would do that? , 
A. I haven't had experience with people getting in and 
out of trouble. 
Q. You say you have never heard anything against him? 
A. No, and I have been selling ~Ir. l{anter for about 25 
years and he has been on our books and has owed 
page 172 ~ us n1oney, and his business have been very, very 
pleasant. 
Q. Do you know 'vhere he lives 1 
A. No. . 
Q. Do you know whether he is married, or not¥ 
A. No, I don't. 
Q. Do you know any of his intimate friends¥ 
A. No. 
Q. Have you ever heard of his buying stolen metal from 
a minor child, a 13 year old boy? 
A. Never heard of it. 
E. A. PAGE, 
sworn on behalf of the defendant, testified as follows: 
By Captain Taylor: 
. Q. Will you state your nanw, residence and occupation? 
A. Edwin A. Page, 59' years old, real estate and rental 
agent. 
Q. HavP. you had any official. connection with the Norfolk 
Real Estate Association~ 
A. }~es. 
page 173 ~ Q. \Vhat is that? 
.A. IIave been president and am president now. 
Q. How nu~.ny terms were you president? 
A. I was presid<~nt before and this is n1y third year. This 
time I was re-elected for the third year. . 
Q. Do you kno'v 1\fr. Israel :.Kanter, the defendant in this 
case' 
A. Yes, know him very will. 
Q. I-Iow long have you known him~ 
A. Over 25 years. 
Q. Do you kno''# his general reputation for truth and ve-
racitv in this comn1unitv? A: Yes, sir. · 
Q. \Vhat is that reputation t 
A. A number one. 
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Q. Would you believe him on oath in a matter in which he 
was interested' 
A. Yes, I would believe him without an oath. 
CROSS EXA~1INATION. 
Bv ~Ir. Heath: 
"Q. You would believe him ·without an oath~ 
A. Yes, sir. I have clone business with him for 22 years. 
page 17 4 ~ LOUIS BRESS, 
sworn on behalf of the defendant, testified as fol-
lows: 
By lVfr. Broudy: 
Q. State your name, please. 
A. Louis Bress. 
Q. And your occupation f 
A. Branch 1nanager. 
Q. For what? ~ 
A. BanlL 
Q. What bank 1 
A. National Bank of Commerce. 
Q. How long have you been with the National Bank of 
Commerce? 
A. W P.ll, they have been merged four years with the· Bank 
of Commerce, and about eig·ht or nine years with the Vir-
ginia National Bank, and I guess I have been with the bank 
over 20 years .. 
Q. How long have you been branch manager of the Church 
Street branch? 
... ~. About 14 years, I think. 
Q. Do you know the defendant in this case, ~Ir. Israel Kan-
ter~ 
.A. Yes. 
Q. I-Iow long· have you known him? 
A. About 30 vears. 
pag·e 175 ~ Q. Do you know his general reputation in the 
.. community for truthfulness and. honesty' · 
A. Yes. 
Q. Do you know his family? 
A. Yes, sir. 
Q. Do you kn·ow that he is married? 
A.. Yes, sir. 
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Q. Do you ~{now something of his friends, people he as-
sociates withY · 
A. Yes, sir. 
Q. Do you know his general reputation among his friends 
and his family, among the people who know him and who as-
sociate with him? · 
A. Yes, I know people that kno'v him and who associate 
with him. 
Q. And you know his reputation for honesty and truthful-
ness? 
A. Yes, sir. 
Q. What is his reputation, good or bad~ 
A. Good. 
Q. vVould you believe him under oath in a matter in ,vhich 
he was interested? 
A. Yes, sir. 
CROSS EXAMINAfriON .. 
page 176} By Mr. Heath: 
Q. Mr. Bress, does l1e carry his account at 
your branch of the National Bank of ,Commerce¥ 
A. Yes, sir. 
Q. A sizable account, is it notT 
A. Not a very large account. It is a satisfactory account .. 
Q. Now, Mr. Bress, sir, do yon lmow anything about the 
manner in which he conducts his business? 
A. No, sir. 
L. l{APLAN, 
sworn on behalf of the defendant, testified as follows: 
By Mr. Broudy: 
Q. What is your business Y 
A. I am in the bag business .. 
Q. WhatY .. 
A. Bags. 
Q. Your nan1e is Louis J(aplan f 
A. Yes. • 
Q. "What connection have you with the Vir-
page 177 ~ ginia Bag Company' 
A. I am president of the Virginia Bag ~Com­
pany. 
Q. How long l1ave you been president of the Virginia ;Bag 
Company¥ 
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A. 25 years. . 
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Q. How long have you kno·wn Israel J{anter, the defendant 
in this case ? 
A. About 17 or 18 vears. 
Q. Do you know his general reputation in the community-
A. Yes. 
Q. ·For truthfulness and honesty 1 
A. Yes. 
Q. VVill you tell me whether -it is good or bad 1 
A. I don't know anything- about bad. I know everything 
in a good way. 
Q. Everything you know about him is in a good way? 
A. Yes, sir. 
vVIlrLIAlVI E. F.A.RRANT, JR., 
sworn on behalf of tho defendant, testified as follows: 
page 178 ~ By ~tfr. Broudy: 
Q. Your name is what? 
A. William E. Farrant, Jr. 
Q. And your business 1 
A. Insurance ·and sure tv bonds. 
Q. How long have you b'een in that business 1 
A. A littlf~ over 16 vears. 
Q. What is your connection with the firm~ 
A. I am owner. 
Q. Do you know tlw defendant, l\tfr. Israel I{anter? 
A. Yes, sir. 
Q. How loug have you known l1in1 ~ 
A. I have been knowing hin1 about 16 years. 
Q. Do you know his general reputation in the con1munity 
for truthfulness and honestv ~ 
A. Yes, sir. · 
Q. Is it g·ood or had? · 
A. Excellent. 
Q. 'Voulcl you believe him undc:r oath in a matter in which 
he was interested? 
A. Yes, sir. 
pa~e 179 ~ D. A. TA VSS, 
sworn on behalf of the defendant, testified as fol-
lows: 
By l\Ir. Broudy: 
Q. "\Vhat is your nan1e, please? 
A. D. A. Tavss, 1nerchant. 
ll2 Supreme Court of Appeals of Virginia 
N. W .. Davenport. 
Q. How long have you lived in the city of Norfolk? 
A. All of my life. · 
Q. How long have you known 1\ifr. Israel Kanter? 
A. Practically all of my life. 
Q. Do you know his general reputation-
A. Very well. . 
Q. Among the people he associates with? 
. A. Very good. 
Q. It is very good? 
A. Yes, sir. 
Q. For truthfulness and honesty Y 
A. Yes, sir. 
Q. Do you know his associates? 
A. I do. 
By Mr. I-lea th: 
Q. Did you ever hear of his buying copper wire .that was 
stolen from the Coast Guard Station at Virginia Beach? 
A. I did not. 
page 180 ~ N. \V. DA VENPOHT, 
sworn on behalf of the defendant, testified as fol-
lows: 
By 1\{r. Broudy: 
Q. 1\fr. Davenport, what is your occupation? 
A. Clerk with the-
Q. Your name? 
A. N. W. Davenport. 
Q. And clerk for whom V 
A. The Norfolk and Western Railroad. 
Q. How long have you worked for the Norfolk and West· 
ern Railroad Y 
.A. 23 years. 
Q. Do you come in contact with ~fr. Israel l(anter, the de-
fendant in this case? · 
A. I do. 
, Q If ow long have you known him? 
A. For four ·or five vears. 
Q. Do you know his general reputation T 
A. I do. 
Q. In the community? 
A. I do. 
Q. For truthfulness and honesty? 
A. Very good. 
I 
I. Kanter v. Commonwealth of Virginia. 123 
J. C. Council. A. L. Lttm. 
page 181 ~ J. C. COUNCIL, 
s'vorn on behalf of the defendant, testified as fol-
lows: 
By 1\fr. Broudy: 
Q. What is your business, Mr. Council? 
A. Real estate, rentals and insurance. 
Q. How long have you been in business in Norfolk? 
A. 20 years. . 
Q. What is your connection with J. C. Council and Com-
pany? · 
A. Owner. 
Q. How long have you known 1\IIr. Israel Kanter, the de-
fendant is this .caseY 
A. .About 25 years. 
Q. Do you know his general reputation fo·r truthfulness and 
honesty in this community¥ 
A. Yes. 
Q. vVill you state what it is Y 
A. Good. 
Q. vVould you believe him under oath in a matter in which 
l1e was interested 1 
A. I would. 
page 182 ~ A. L. L Ul\1. 
sworn on ,behalf of the defendant, testified as fol-
lows: 
By 1\fr. Broudy: 
Q. 1\ir. Lum, what is your business, sir? 
A. I own and operate the Lum llarclware and Plumbing 
Supply Company. , 
Q. How long have you been in business~ 
A. 39 vears. 
Q. Ho~ long have you known Mr. I. l(anter, the defendant 
in this case? 
A. About 20 years. 
0. Do you know his g·eneral reputation for truthfulness 
ancl J1onesty~ 
A. I know I have been doing business with him fqr 20 years 
and it has been the very best. 
l\1:~. Heath: I object to the question and ans,ver and as~ 
tl1at It be stricken out. · 
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By the Court : · 
· Q. Do you know his general reputation¥ 
A. Well, it is A-1. Our association with him has been to 
that extent. 
(~. VVe are talking about what l1is general reputation is. 
A. His general reputation is the best. 
pag·e 183 ~ ~:Ir. Broudv: W c rest. 
The Court: Gentlemen, step in your jury 
room a moment. 
Note : The jury retired. 
The Court: I don't think we will be able to conclude to• 
night unless we have a nig·bt session. Are you gentlen1en 
so tied up tomorro'v that you can't finish the case in the morn-
ing? 
Captain Taylor: No, sir . 
., Note : The jury returned to their box. 
J. A. WINSLO"\V, 
sworn on behalf of the Commonwealth, testified in rebuttal as 
follows: 
By ~lr. Heath: 
Q. How long have you been in the Detective Department? 
A. Going· on 11 years. 
Q. How long have you known the defendant, Israel J{an-
terY 
A. About two years. 
Q. In this case now before the jury, ~Ir. \Vin-
page 184 ~ slow, w·ere you with ~Ir. Sawyer on several or all 
of the occasions when he went to nir. l{anter 's? 
A. In this particular case? 
Q. Yes. 
A. Yes, sir. 
Q. ''Till you tP.ll the jury whether or not ~fr. l(anter ever 
told you the ·nanle of the 1nan that he bought this metal fron1 
after you an had produced the neg-ro for him to identify f 
1fr. Broudy: That was tP.stified to on direct examination 
by l\Ir. Sawyer and it is just a repetition of what 1\Ir. Sawyer 
said. It is not rebuttal and 've objPct to it. 
The Court: I overrule the objection. 
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~1:r. Broudy: Exception. 
By Mr. Heath: 
Q. When is the first time he ever told you whom the man 
was from whom he bought the n1etal f 
A. When he identified him. He has never told us the name, 
his correct name. 
Q. Did he ever tell you or Mr. Sawyer in your presence that 
he bought this metal from Mizroch 1 
A. Never has. 
Q. Did he ever mention ~Iizroch 's name until after the 
negro had been apprehended and identified by 
page 185 ~ him 1 · 
A. ~Ir. Kanter himself has never mentioned 
Mizroch 's name in my presence. . 
Q. Did he ever claim to you that he was buying this from 
a licensed dealer 1 
A. N eveJ' did. 
Q. Now, ~Ir. Winslo,v, did you, or not, question :Nir. Kan-
ter about the number of shipments of type metal he hB;d made 
to Frank N ott since the 23rd of September 1 
A. I asked him how many he had made, if he had made more 
than one, if so, how many. 
Q. What did he say? 
A. He had only made one. . 
Q. He has testified he told you he only made one report. 
Was there any such n1ixup as that? 
A. No, sir. 
Q. Did he, or not~ understand what you were talking about 7 
A. I don't see any reason why he should not. I could not 
say what he understood, but I don't know of any reason why 
he should misunderstand it. 
Q. You had the report of this from the Police Department: 
did you not, then? 
A. Yes. 
Q. And had this all the time 1 
A. This book 1 
Q. No, the other book. 
page 186 ~ A. Yes, we had it all the time. 
Q. All you had to do to find out how many pur-
chases he reported was to look throu~h vour record? 
A. Yes. Those sheets come in every~ day from different 
dealers. 
Q. Now, he has testified that two men invariably came 
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on this truck. Did he ever mention any more than one to 
you? 
A. Never did. 
Q. vVhen you got this book from him, Mr. \Vinslow, what 
conversation did you have with hin1 and how did you happen 
to get the book in your possession~ . 
A. After the metal was brought back-he brought tlus 
metal back on November 24th. On the 26th, I think it was, 
we went over to Mr. l(anter's place and told him he had 
brought back the wrong n1etal, that the metal he had brought 
back was moulded in Nove1nbcr, and that the metal he re-
ported was in September, and I told Mr. I(anter-he said, 
"That is the metal I sold." I said, ''It could not be because 
it is 1noulded and then it is re-melted. I have been in the 
press room of the papers on one or two occasions and seen 
them doing that." lie said, ''That is the metal I sold Frank 
N ott and that is the metal N ott give me,'' and that is the first 
we knew of 'vhere the metal was. 
pag·e 187 ~ Q. That is when he alluded to the· name of 
Frank Nott? 
A. Yes. 
Q. Had you asked him prior to that time who he had sold 
it toY 
A. I hadn't but Sa-wyer had in my presence. 
Q. That is what I mean. Had he answered you and told 
you where he had sold it, or not~ 
A. He didn't tell. 
Q. He 'vouldn 't tell you? 
A. No. He said he would go and get it. 
Q. Did you, or not, offer to go and get it yourself? 
A. Sawyer did. 
Q. What did he say? 
A. He said no. He said, ''No, I wouldn't put you to that 
trouble.'' 
1\{r. Broudy: Is this proper testin1ony or otherwise? This 
last part of it certainly is not rebuttal, but just a repetition. 
The Court: That last part is a repetition. 
1\!Ir. Heath: 1\{r. Kanter has testified that he aided the of-
ficers in every way he could. 
The Court : The other part of it, I think, is proper rebuttal, 
but that last part I don't think is. . 
pag·e 188 } By ~[r. Heath: 
Q. 'Vill you tell u_s how it was you got this 
... 
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book, what you asked him for, and what he said when he de-
livered it to you 1 
A. I asked him did he keep ·a record of the stuff that he 
bought. He said yes. He said, ''Yes, in that book,'' and 
pointed to it, and it was laying there on the little table that 
was used as a desk. 
Q. Was this before he had a fire or afterwards 1 
..A. It was before the fire. 
Q. Before the fire? 
1\.. Yes, sir. 
Q. Did he refer you to any other record but this book1 
A. No. 
Q. Did he offer to show you any slips he had made out for 
M-izroch or anybody else' 
A. No. 
Q. He had entfn·cd in this book thP. nan1e of William Ross, 
had he not? 
A. I didn't rP.c.all who it was then. 
Q. After you found the house to be vacant, did you ask 
hin1 who told him the name of the man? . 
A. We told him the place 'vas vacant, that no one lived 
thAre, and kApt asking him several times to help us get the 
1nan or tPll us who it was, and called his attention to the fact 
that the first day we was over there in regard to 
pag·e 189 ~ the n1etal that hP. had told us that he knew the 
man, knew him well, and the man was honest, was 
an honest and reliable man. Af.ter we found the house vacant 
and no one there. then is when we asked him to help us get 
the man. As long as hP. said he knew the man, we 'vanted him. 
Q. \Vhen you broug·ht the man out there to be identified, 
that is aftP.r you went to Richmond and discovered there were 
four shipments instead of one? 
A. I didn't g·o to Richmond. 
Q. After J\1r. Sawyer went 7 
A. When we carried the colored man out there? 
Q. Yes. 
A. The man was identified on the 26th. 
Q. That was the day before Sawyer went to Richmond. He 
went on the 27th? 
A. The man was arrested and identified on the 26th. 
Q. Have you ever had any difficuity·with J\fr. J{anter, Mr. 
Winslow? · 
A. One time, this last fall som~time. 
Q. He has testified that you all came out there about his 
buying metal from a minor. 
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A. Buying some rollers. , 
Q~ On that occasion, when you asked him about it, did he 
admit or deny it~ 
A. He denied it. 
page 190 ~ Q. How did he come to admit it, if he did! 
A. We went to the school and got the boy. 
Q. How old was the boy? 
A. I would say 12, 13 or 14 years old. 
Q. A white boy or a colored boy! 
A. A white boy. 
Q. 'Vhat did he· say to him? . 
A. The bov told him he had sold it to him and described 
what they were he had sold, a track and rollers. 
Q. Did l{anter admit it then? 
A. Then he said, "If you. sold it to me I don't remember." 
Q. V\t'"'as that boy obviously of the age that you have stated~ 
or did he look like an older boyY 
A. He could not have been over 14 at the oldest. He was 
in one of the lower grades of the school on the corner of 
Reservoir and Clairborne Avenue, and I would say 12 or 13 
years old. 
CROSS EXAMINATION. 
By Captain Taylor : 
Q. You made no charge against Mr. I(anter for that trans-
action, did you Y _ · 
A. Do you want me to tell you why? 
Q. Did you claim it was against the law Y 
A. It 'vas against t.he law, yes. 
page 191 ~ Q. And yet you .didn't think enough of it to 
arrest Mr. !Canter or make a charge against him 1 
A. Not that I didn't think enough of it. 
Q. What? 
A. It is not that I didn't think enough of it but didn't think 
I could make a case because Mr. 1\{oon refused to prosecute 
on the ground that the boy that was implicated in it, the 
father of this boy, was a f-riend of Mr. 1\tioon, was one of the 
employees in the shipyard. · 
Q. What did that have to do with your prosecuting lVIr. 
l~ante·r if he had violated the law? 
A. Mr. 1\foon refused to prosecute. 
Q. Were you passing· on whether or not be could prose-
. cute? 
A. No, but anyway in that case I let it drop. 
I. Kanter v. Commonwealth of Virginia. 
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Q. So you made no charge· against ~Ir. Kanter? 
lt. Not a bit. 
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Q. Isn't it a fact that those articles ·were found through 
information supplied you by 1\t[r. J(anter ~ 
A. No; sir. 
Q·. Didn't he tell you that if they were anywhere they were 
in possession of Decker, whom he had· sold some 
page 192 ~ material to? 
A. No, sir, not until after they had been found 
on his yard. 
Q. At least they were in his posscssion1 
A. After we found them I asked Joe Decker 'vhere they 
came from and he said that, "That pile of stuff there came 
from l{anter.'' I went to l\1r. J(anter and told him the stuff 
had been found on Joe Deeker's yard and Joe Decker said 
they came from him. 
Q. Ho'v much material did Decker point out to you? 
A. It consisted of rollers and one piece of track. 
Q. yV ooden rollers 1· 
A. No, iron rollers. 
Q. The fact is, for whatever reason, you never preferred 
any charge ag·ainst :J\fr. J{anter; is that true 1 · 
A. Never did, no, sir. 
Q. Where did you find out that the shipments had been 
made to Nott? vVho told you shipments had been made of 
this type n1etal to N ott? 
A. lVIr. Kanter said that was the metal he had sold to N ott 
and that was the 1netal N ott had given to him. 
Q. You knew N ott was a reputable dealer in Richmond 1 
A. I had never heard of him. 
Q. You did follow it up 1 
A. I don't know, sir. :.Mr. Sawyer did. 
Q. The Department did f 
page 193 ~ A. Y cs, 1\fr. Sawyer. 
Q. \Vho got all of the information~ 
A. He got al1 that has been gotten. 
Q. When l\fr. !Canter said he sold the metal to Nott h9 
furnished information whereby the Departn1ent found out 
everything they have testified to; is that true? 
A. I think so. 
Q. It came from lVIr. l{anter, himselff 
A. After he had brought the other metal back. 
Q. And in addition to that, the first you ever heard of any 
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metal being in Mr. l(anter 's possession came from the police 
~eportY 
A. Yes. 
Q. And that was· a report furnished by ~Ir. Kanter? 
A. Yes. 
Q. And the first tnetal returned from N ott's, the 915 pounds, 
was what Mr. !Canter 'vent up and got? 
A. Yes. 
Q. In addition to that, 1\ir. Kanter also identified the man 
who he got the metal from, didn't heY 
A. Yes. 
Q. And didn't he say that this other man was a brother of 
this driver Y 
A. ~Ir. Kanter never told us that. · 
Q. But he did identify the man from whom he got the 
metal? 1 
page 194 ~ A. He identified Charlie IIarris. 
Bv the Court: 
~Q. Who? 
A. Charlie Harris. 
Q. Who is William Ross? 
A. I coul~ not tell you, Your Honor. I don't know him. 
By Captain Taylor: 
Q. Is it not a fact that Kanter identified Harris as the 
man whom he had written down as R.oss? 
A. Yes. 
Q. Is that true Y 
A. Yes, he identified as being the man he bought it from . 
. Q. He first told you he had the metal, he bought the metal, 
from his report, and ~ot 915 pounds back from N ott, and in 
addition to that he identified Harris as the man from whom 
he bought it? · 
A. Yes. 
RE-DIRECT EXA1\1INATION. 
By 1\fr. Heath: 
Q. I understood you to say the name of Frank N ott popped 
out and was not given to you when you asked him 'vhere he 
had sold it. He would not tell vou at first? 
A. No. .. 
page 195 ~ Q. When you did get the name of Frank N ott, 
that was when you were telling him about having 
I. !{anter v. Commonwealth of Virginia. 131 
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returned the metal dated in November, elated after the metal 
you had seen 7 ' 
A. Dated after the metal he had reported in September. 
Q. Then his statement was, "It must be the metal because 
it is what Frank N ott gave me back," and the name of N ott 
.came to you in that wayf 
A. Yes. It was after the metal had been brought back . 
by 1\ir. !Canter that we knew anything about Nott. 
Q. Were you present when Mr. Sawyer called to Mr. Kan-
ter's attention the fact that this metal had a date on it in 
November and so could not possibly be the ,September metal? 
.A. Yes, sh-. 
· Q. Did you hear his attorney say, ''I had noticed that but 
hoped you wouldn't see it 7 '' 
A. He said words to that effect, ~{r. Heath. 
Mr. Broudy: That was in direct testimony. Mr. Sawyer 
said.he wasn't sure of that. 
The Qourt: The objection is sustained: It is leading. 
l\!Ir. Broudy: We object to. it because it has been testified 
to and there is no dispute about it at all. · 
:Nir. Heath: No dispute at all except cou~sel 
page 196 } has sought to elicit from this witness the fact that 
. J(anter freely and voluntarily put them on the 
track of the man 1fho he was selling to. -
The Court: Leave out leading questions. 
By ~Ir. Heath: 
Q. What was it that was said by 1\fr. l{anter's attorney 
in your presence about the dates on there when you notic~d 
it? 
A. That he had seen that or caught it. I don't remember 
·just word for word, just which wo1·d was used, whether he 
·had seen it or caught it, but was in hopes that we did not. 
I think that is word for word, to the best of my memory. 
Q. Was the defendant, I(anter, present at that time? 
A. Yes, sir. 
Q. Did he make any explanation of thatf 
A. No, sir. 
' 
J 
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page 197 ~ 1\L H. :NIIZROCH, 
· sworn on behalf of the Commonwealth, testified 
in rebuttal as follows: 
By 1\Ir. Heath: 
Q. vVhat is your name, please, sir~ 
A. Mizroch. 
Q. What business are you engaged in t 
A. Wholesale gTocery, candies and paper~ 
Q. Do you handle any metal~ 
A. No, sir. 
Q. Ever handled any 1 
A. No, sir. 
Q. Have you ever had any agreement with the defendant, 
Israel l{anter, to sell him metal1 
A. No, sir. 
Q. Did you, or not, have an agreen1ent with him to sell 
him waste paper from the Norfolk Newspapers, Incorporated 'l 
A. We have been selling him some of the mixed papers. 
Q. 1\IIixed papers 1 
A. Yes. We call it mixed scrap. 
Q. l\1:ixed what? • 
A. Scrap. 
By the Court: 
Q. The ·word is ''mixed'' scrap¥ 
A. 1\Hxed scrap paper. 
page 198 ~ By :Mr. Heath: 
Q. \Vhat does it consist of1 
A. A description of all kinds of paper, from small pieces to 
larg·e pieces that goes in any one hale. 
Q. vVaste paper~ 
A. That is right. 
Q. You say you never handled any metal~ 
A. No, sir. 
Q. Did you ever receive any money from Kanter for the 
sale of metal to hhn? 
A. No, sir. 
Q. Did you have any understanding with him that you 
would receive monev from him for metal that came from the 
Norfolk Newspapers? 
A. Never. 
0. Has he ever asked you whether or not you were getting 
1netal from the Norfolk Newspapers? 
A. No, sir. -
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1\{r. Broudy: We never have said 1\fizroch ever did re-
ceive it. 
The Court: The defendant has testified that all of his 
dealing was with Mizroch. 
Mr. Broudy: Or his driver. 
Bv Mr. Heath: 
.. Q. "'\Vhen you g-et scra-p from the newspapers, where does 
it go~ Wbere does your truck take it? 
page 199 ~ A. It goes to my yard and we do the baling of 
it up there with a metal baler we have, and· the 
size of the bales is from 200 to 250, sometimes 300, pounds, 
and we sell it to different places. At that time we sold to 
1\{r. Kanter and he would pay me. · 
Q. Who does the baling over there? 
A. I have two colored men and they do the. baling~ 
Q. Do you supervise the baling·~ 
A. Yes, I do myself. 
Q. Did you ever see any n1etal like this get into those bales f 
Did you ever see anything like that in a bale? 
A. No, sir. 
Q. Did you ever see anything like that on your truck? 
A. No, sir. 
Q. Take that and hold it in your hand. 
A. Yes. 
Q. Have you got it? 
A. Yes. 
0. Did anything like that ever get in your baler? 
A. No, sir. 
Q. Did Kanter ever g·et any sc·rap direct from the news-
papers on your account, or did it ahvays come to your place 
first and then to l{anter? · 
A. ,Years ago-
page 200 ~ The Court: We are only interested in this. 
By Mr. Heath: 
Q. Since September? 
A. No, sir, he didn't. 
0. It all came directly from your yard? . 
A·. It came directly from my yard and it has been baled. 
The few times we sold to J{anter it was in bales and baled in 
my possession. 
0. Baled in your possession and sent from vour place to 
his? · 
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A. That is right. He used to send his truck there and 
check over the bales, the amount of it and the weight, and 
would put it on his truck and carry it away. 
Q. Ho'v were you paid for that, 1\Ir. 1-Iizroch' 
A. I usually got a check from hhn for the an1ount. 
Q. He paid you·for that and it was by check¥ 
A. Yes. · 
Q. Did he ever pay you any cash~ 
A. Never. 
Q. Did he ever send the money to you by your driver? 
A .. No, sir. 
Q. You always got it by check? 
A. The few times I did sell him in that short period it was 
always dealings with cheeks. 
Q. He testified he had an agreement ·with you to pay by 
giving the cash to your driver, sending it back to 
page 201 ~ you. Is that true, or not? 
A. No. 
Q. He has testified he used to keep a set of slips and send 
one to you to show ho·w much paper he had gotten, and send it 
to you with the cash. 
A. No, sir. That is what I started to say about it, that it . 
was some time ago. The Court told me-
By thP. Court : 
Q. Several years a_go Y 
A. Yes, sir. 
By 1\tir. Heath: 
Q. That has not occurred since last September? 
A. I am speaking now of last year, 1937. 
Q·. He always paid you by check during the 1937 period? 
A. Yes, sir. 
CROSS EXAMINATION. 
By 1\tir. Broudy: 
Q. ~Ir. J\tfizroch, the driver who is no'v working there or 
worked during the latter part of 1937 or the early part of 
1937, went to 'vork for the newspaper company, did he not? 
· A. That is right. 
Q. He was your driver, wasn't he f 
A. I-Ie was what? 
page 202 ~ Q. He was your driver? 
A. Yes. 
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Q. And 'vent to work for the Norfolk Newspapers? 
A. Yes.· 
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Q. You employed another man in that position? 
A. Yes, sir. 
Q. One worked on your truck and the other worked at the 
place of business 1 
A. That is right. 
Q. Sometime ago you were handling paper, and before 
1937 you would send direct from the newspaper company to 
l\1:r. l{anter 's, would you not? , 
A. That was the first-I expect two years ago or three 
years ago. 
Q. I am assuming it was two years ago. You sent it di-




Q. He would just weigh it and give the driver a slip, would 
heW 
A. Yes. 
Q. And the driver in turn ·would return with the slip to 
you? 
page 203 ~ 
A. 1937. 
A. That is right. 
Q. You also have sold him recently haled news-
papers? 
Q. In 1937~ 
A. Yes. 
Q. From your warehouse? 
A. Yes. 
Q. Did you know your boys, either one of them or both 
of them, l1ad been operating at the time directly from the 
newspaper company to l\fr. Kanter and getting slips for it, 
and collecting money for it1 Did you know that?. 
A. No, sir. 
Q. If those boys l1acl been stealing that paper and hauling 
it in your truck, it would be without your kno,vledge? 
A. Yes. 
Q. But it is the way it had been handled prior to 1937 when 
it was not bundled by you? 
A. Yes. 
Q. You had no idea that these same boys were mixing in 
with your paper metal that came from the Ledger-Dispatch 
or the Virginian Pilot paper? '· 
A. I didn't know they did, no, sir. 
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Q. Didn't you believe those boys were honest, Mr. Mizroch, 
both the one that works for the Ledger-Dispatch and the one 
who drives for you Y· Did you think they were 
page 204 ~ honest boys? 
A. I didn't have nothing· to do with the boy 
that works for the Ledg-er, but my boy who was working for 
me he was-I had confidence in hhn. 
Q. The boy who worked for the Ledger-Dispatch used to 
work for vou ¥ 
A. Yes ... 
Q. And you had confidence in him 'vhen he did work for 
youY 
A. ·Yes, at the time. I 
Q: And you recommended him to the Ledger-Dispatch? 
A. No. 
Q. You believed him to be honest? 
A. I could not say a word against him for the simple rea-
son that I didn't know. 
Q. Was he the boy who used to get those slips and bring 
you the money Y I 
A. What? 
Q. "'\Vas the boy that used to get those slips and bring you 
the money the one who worked at the Norfolk Ledger-Dis-
patch?. 
A. Yes, years ago. 
Q. If he did bring paper or metal directly to Kanter, he 
did it without your knowledge and without your consent? 
A.·Yes. 
page 205 ~ 
from you! 
Q. He never made any returns to yon? 
A. No. 
Q. How about rags; did Mr. Kanter buy rags 
A. No, sir. I don't handle rags. 
Q. Did l1e ever buy any rags from you, J\{r. Kanter? 
A. No, sir. I don't handle no rags. 
By the Court: 
Q. How .long would you say it has been since yon sold di-
rect to· J\{r. l{ant.er paper from the newspaper offices and not 
from your warehouse? 
A. Let's see; that was in 1935 and the early part of 1936. 
Q. 1935 and the early part of 1936~ 
A: Yes, sir. 
By Mr. Broudy: . 
Q. Were you selli.ng him that 'vay last summerY Don't 
/ 
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you remember that last summer your dealings were that way, 
before you shipped any bales to him 1 
A. No, sir. 
Q. Are you certain about that~ 
A. I havP. been baling· it. 
Q. How long have you been baling it 1 
A. I started to bale in the middle of 1936. 
Q. ~Liddle of 1936? 
A. Yes. 
Q. Before you were baling it you sent it that 
pag-e 206 ~ way? 
A. 'Vell, I have been baling it, and there was 
a time I sent n1en with the truck load of paper to the dump. 
Q. You don't know what he did with the paper? 
A. Just put it in the dump. 
Q. He was supposed to? 
A. For the sin1ple reason that the price was-l\!r. J{anter's 
offer was not eno.ugh and I sent it to the dump. Mr. I{anter 
was offering me five cents a hundred, and so I just gave or-
ders to the men not to bother about it but send it to the dump. 
Q. Suppose he took it to l\fr. !Canter and g·ot a slip for it 
and got the money and didn't give it to you? 
1\.. I don't kno'v that. 'Vhat he did then I don't know. 
RE-DIRECT EXAlVfiNATION. 
Bv :l\fr. Heath: 
"Q. l\Ir. l\Iizroch, the boy who drives that truck is still em-
ployed by you, isn't he? 
A. Yes, sir. 
Q. And his name is what~ 
A. Lee Stares. 
Q. Lee Stares~ 
A. Yes, sir. 
Q. He has never been discharged by you since this trouble 
came up~ 
A. Not yet. 
page 207 ~ Q. lie was picked up by the police and released, 
was he not1 
A. Yes, sir. 
Q. I-Iow long has it been since the other boy, Harris, worked 
for you? . 
A. I would say, 1ny recollection, about 12 months or a 
year. 
Q. About 12 months sinc·e he worked for you? 
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A. Yes. 
Q. You say it has been since the middle of 1936 you have 
been selling l{anter only baled paper? 
A. In 1936. 
Q. Since 1936 ~ 
A. Yes. 
Q. And you have been paid by check ever since you started 
baling paper and sending it to him? 
A. Yes, sir. 
Bv a .Juror: 
WQ. This driver works for you now? 
A. Yes. 
Q. And Harris, the other boy you spoke of, worked for 
you until about a year ago? 
A. Yes. 
Q. Did they work'on the truck togetherY 
A. (No response.) 
By the Court: 
Q. Did they work for you together at the same 
page 208 ~ time? Did these two men, the one who now drives 
for you and the one who worked for the Ledger-
Dispatch, was working for the Ledger-Dispatch at the time 
this happened, work fo1~ you together? 
A. That is ·what I am trying to think. 
Q. When they both worked for you, what duties did they 
perform? 
A. Lee Stares, employed now by me, he used to come 
around. His brother was working and he used to come around 
ftlld help him load and hang around the truck, and whenever 
Charlie Harris used to go to deliver or get something he used 
to take him, too. 
Q. Did you pay him at that time? 
A. No, sir. 
0. The other one is named Charlie Harris, and he was 
paid? 
A.. Charlie Harris. 
Q. Were Lee and Charlie ever on the payroll, your pay-
roll together, by the week or day Y 
A. No, sir . 
. By a· Juror: 
Q. In other words, they were not on your payroll both at 
tl1e same time? 
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A. No. Lee had nothing- to do while Char1ie 
page 209 r Harris was working for me. He just used to help 
his brother; that is all. 
Q. Worked for you but you never paid him anythingY 
A. No, he didn't work. Occasionally he used to come around 
and help him, not always. Lee .Stares, the boy who is working 
for me no,v, he used to 'vork on Boush Street in a coffee 
shop once in ·a while and they discharged him there, and he 
just used to come around, didn't have nothing to do.· 
Q. And Charlie Harris was your driver? 
A. Yes, sir. 
Q. He hasn't worked for you now for ·about a year? 
A. That 'is right. 
Q. But while he was working for you his brother, Lee, 
would hang around? 
A. Yes, sir. . 
Q. He wasn't driving your truck then and you never paid 
him, did you? 
A. No. 
Q. While Charlie Harris was working for you did he eve1· 
have occasion to go to 1fr. I{anter's previous to 12 months 
ag-o? Did he have occasion to go to Mr. Kanter? 
.A. Did he have occasion to go to 1\fr. Kanter's? 
Q. Yes. 
. A. As I said, in 1935 and the early part of 1936, 
page 210 ~ we used to send paper to 1\{r. Kanter and Charlie 
· Harris is the one that used to carry it. 
Bv the Court: 
· Q. Ho'v long did Ol1arlie work for you? 
A. I believe about three years. 
By 1\fr. Heath: . 
· Q. During the three years Charlie Harris worked for you 
he did carry paper to I\.anter? 
A. Yes, sir. 
Q. And during that time he did bring the money back to 
you? 
A. Yes. 
Q. Kanter would pay him and be would bring the money 
to·you' 
A. Yes. 
Q. Now, you stopped doing that about the middle of 1.936., 
A. The early part of 1936, I would sa.y. 
Q .. From the middle or the early part of 1936 on you baled 
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your paper and sent it to Kanter and he would. send you a 
check¥ 
A. 'Ve baled the paper and Mr. l{anter used to send and 
get it. I didn't send it. ~Iy truck was not big enoug·h. It 
was a small truck. 
Q. When you 1nade the change from sending· the paper over 
by Charlie Harris and he paid Charlie Harris for 
page 211 }- it, and when you started baling the paper, did you 
talk to I(anter about it or explain it'1 
A. No. 
Q. How did you make the change 7 
A. I just stopped it; that is all. 
Q. When you did stop it did he come to see you or you go 
to see him? 
A. No, I didn't go to see him and he didn't come up to 
see me. I stopped it and started baling, and when I had two 
or three tons of paper .r used to call him up and ask him what 
he was able to pay me, and we. made the bargain through the 
phone. 
Q. 'rhrough the phone 1 
A. Yes, I did, and would let him have it and told him to 
send the truck and get it. 
Q. After you began sending him the paper baled, following 
your negotiating over the phone, did you ever have any agree-
ment for him to pay Charlie Harris or any other negro man 
for the shipment? 
A. No, sir. 
By the Court: 
Q. Did you ever send any paper to him direct in 1936¥ 
A. No. 
Q. Or did he cqtne and get all of the paper he bought dur-
ing 1937f . 
page 212 ~ A. In 1937, the only paper he used to get he sent 
and got and was in bales. 
Q. All the baled paper was sold by you at your place 1 
A. Yes. 
Q. And not delivered by you to !Canter's place? 
A. No. 
By ]\:fr. Heath: 
Q. Did you ever deliver any baled paper in your truck to 
him? 
A. No, sir. 
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Q. ·And your truck stopped going to J\ilr. Kanter when you 
stopped sending him loose paper? · 
A. Yes, sir. 
Captain Taylor: He doesn't know that. 
By Mr. Broudy: 
Q. Did you· ever telll\Ir. J{anter you were not going to send 
him any more loose paper? Did you say to him, "I am not 
going to send you any 1nore loose paper"? 
A. I don't recall. 
Q. He could not tell himself if your truck had brought it 
there directly from the newspapers, yqur truck driven by 
Charlie Harris, the man you trusted so? 
A. I could not say that. I don't recall. I don't recall 
whether I told him, or not. 
page 213 ~ Mr. Heath: If Your Honor pleases, if we are 
going on with the case tonight I would say that 
I am through, but I would like in the morning to have the 
privilege of putting another witness on. 
Captain Taylor: Can't we finish this tonight, because we 
maY have witnesses to call in rebuttal? 
The Court: I ;want to finish the evidence tonight." 
1\{r. Heath: All right; that is all 
I 
The Court: Gentlmnen, I am going to adjourn this case 
until ton1orrow morninQ; at ten o'clock, and will ask you not 
to discuss this case with anybody and don't let anybody dis-
russ it with you. You may be back tomorrow morning at ten 
o'clock. 
Note : The jury was thereupon adjourned until .January 
27, 1938, 10 A. M. 
page 214 ~ ~-fr. Broudy: If Your Honor pleases~ ,~e want 
to make a n1otion fo1· a mistrial on the gTouncl 
of n\isconduct on the part of the Commonwealth's Attorney in 
questioning of the cha1·acter witnesses, in stating in the pres-
ence of the jnry, or asking the nuestion "Did you know that 
he had houp:l1t stolen copner wire that was stolen from· the 
Const Guard at ·virg·inia Beach T" 
1\fr. Heath: "Did you ever hear that?" 
1\fr. Brondy: That is all rig-ht. There are many authori-
ties on that.· I think his question was "Did yon ever hear 
of him buying· stolen copper wire that was stolen from the 
life-saving station''. 
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The Court: Thn Coast Guard Station. 
lVIr. Broudy: It was highly bnproper and prejudicial and, 
of course, we made no objection because at the time we had 
believed that the Cmnn1onwealth 's attorney would not ask that 
sort of a question unless he was going to prove the fact. Our 
character ev"idence was in, and if the defendant did buy cop-
per wire stolen fron1 the Coast Guard Station, ~1aturally 've 
depended upon the Con1monwealth 's attorney to prove 
it. We thought the Conunonwealth's attorney would attempt 
to carry out the sug·gestion made by that question. Such a 
sugg·estion coming from the Com1nonwealth 's at-
page 215 } torney in the presence of the jury is a very dam-
aging statement. 
1\{r. Heath: I don't have the authorities with n1e, but I can 
produce an1ple authority in the 1norning showing it is a rule 
of law that where a witness gets on the stand and testifies 
that he has never heard anything· against a man's reputation, 
if the prosecutor in good faith believes he did what he asks 
about, then he can ask whether or not he bas ever heard of 
that fact. Of course, I have no right to do it if I don't act 
in good faith. It would be a corrupt act on Iny part, but if 
I, in good faith and acting on reliable information, believe in 
fact he has done those things, then I can ask the character 
witness 'vhether he has ever heard of it, based on what I 
have heard on reliable information. 
Note: The n1otion was argued at length by counsel for the 
respective parties. 
The Court: I had wanted to get this case in shape tonight 
so that to1norrow nwrning all you would have to do would 
be to argue it. I had wanted to get this question disposed of 
and also the instruetions tonight. I will reserve until tomor-
row morning Iny ruling on the motion for a n1istrial and will 
look over the instructions now. 
page 216 ~ Thereupon, at six-thirty P.M., an adjournment 
was taken to January 27, 1938, ten A. 1\L 
page 217 ~ THURSDAY ~IOR.NING SESSION. 
January 27th, 1938. 
Present: San1e parties as yesterday. 
Note: The jury being excluded, the following remarks were 
n1ade by }Ir. Heath. 
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:Nir. Heath: If Your Honor please, I said to the court last 
night that I would produce authorities for the proposition 
that you can ask a witness testifying to good reputation, on 
cross exan1ination, the question has he heard run1ors of spe-
cific acts of n1isconduct on the part of the person whose repu-
tation he is testifying· about. I have 71 A. L. R. in which 
there is a full note and annotations, the title of which is 
''Cross examination of character 'vitness for accused with 
reference to particular acts of crhnes ". And after a discuR-
sion, here's this paragraph: ''According to the overwhelm-
ing ·weight of authority, a witness testifying- to the good repu-
tation or character of a defendant in a criminal prosecution 
may be interrogated on cross examination with respect to ru-
nlors or reports of particular acts imputed to the defendant, 
and as to what the witness has heard of specific charges of 
misconduct 1nade against the defendant.'' That staten1ent is 
supported by cases from this jurisdiction of the 
page 218 ~ United States, Alabama, Arizona, Arkansas, .cali-
fornia, Colorado, Connecticut, District of Colum-
bia, Florida, Georgia, Indiana-a mass of authorities. Now, 
there is reported in this same annotation some few contrary 
cases, and the editor discusses those various cases. Nlost of 
them go off on this point. The courts took the position that 
such a question is incompetent or inad1nissible in rebuttal. 
In this case that is not the purpose for which it is offered. 
It is offered, not to refute the good reputation; it is offered 
to test the accuracy of the witness's knowledge of that repu-
tation. And repeatedly in the discussion of the few cases 
that are opposed to the rule apparently tl1e author says that 
the courts have misjudged the true question presented to 
thmn. I searched in Virginia but find no case except in 23 
Grattan where the rule is recognized but not applied. 
The Court: What is the authoritv you have there? . 
1\{r. fleath: 71 A. L. R., page 1504. ·It Your IIonor please, 
I nlight read this one other observation: "The purpose of 
the cross examination of the defendant's character witnesses 
with reference to particular acts of the defendant is not to 
establish such acts as facts, or to prove the truth 
page 219 ~ of the l'Uinors or charges inquired about, but 
n1erelv to show the circulation of rumors of such 
acts, and to test the credibility of the character ,d.tnesses, by-
ascertaining his good faith, information, and accuracy." I 
Rubmit that is authority for the right to ask the question. 
In addition to that, it is perfectly obvious that if it had been 
jmproper, counsel should seasonably have objected and given 
the court an opportunity to rule on it. You can't permit 
error to pass and then at the conclusion ask for a mistrial. 
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.And, further than that, Your Honor please, the witnesses 
uniformly answered to n1y question that they had not heard 
of a rumor, so the answer was favorable to this defendant. 
Mr. Broudy: vVe have seen that note, and our friend is off 
on the wrong· foot. So far as we .are concerned, that note is 
not applicable to the point raised in this case. As to the 
time to raise the objection, it is our contention that if the 
Commonwealth's Attorney could prove that there was a per-
sistent rumor that tlll.s thing did occur and that it was with-
in the knowledge of the police or others that this thing did 
occur, he was perfectly within his rights to ask that question--
. and we have a rig·ht to rely on the good faith of 
page 220 ~ the Con1monwealth 's Attorney in assuming that 
if he did ask such a question that he would follow 
it up with evidence to substantiate the charge and that he 
did not make the charge ag·ainst this defendant or ask the 
. question for the purpose of affecting the jury, but made it 
because there was a persistent rumor or because there \Vas 
positive evidence that this thing did occur .. 
If his contention is correct he could have with just as much 
ease asked the witness this : ''Did you know that Kanter 
con1mitt~d murder Y-Did you know that Kanter stabbed a 
man in the back?-Did you know that he stole five thousand 
dollars from the Bank of Commerce' ''-and so on-'' Did 
vou hear that he did that 1" .So ·Your Honor can see exactlv 
. where that would lead to if ~Ir. Heath's theory is correct. 
The fact that there were persistent rumors about it would 
justify his asking the question if he could prove and could 
afterwards establish that there was a persistent rumor. But 
·this is the sole qut}stion, and this is all that was asked-we 
have a copy of it here. Mr. Heath ·asked, "Did you ever 
hear of his having copper wire that was stolen from the .coast 
Guard Station at Virginia Beach~" Answer, "I did not". 
A more prejudicial question has never been asked by Mr. 
Heath in a case where the good faith of the defendant is in 
.issue and in a case where the charge made is hav-
page 221 ~ ing· stolen goods. We seasonably made the ob-
jection. On the other view of the matter, I 
thoug·ht we were going to present a Virginia ease-l looked 
for it some, but I was very tired this morning, after yester-
day, and I didn't find it. But I recall very distinctly read-
in~: a Virginia case on that very subject. I think we will be 
able to present it. 
The Oourt: Let the record show that the motion is over-
ruled. 
1\{r. Broudy: And may we save the point. 
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Thereupon the Con1n1onwealth offered its Instruction No. 
I, as follows : 
"I. The Court instructs the Jury that. should you believe 
from the evidence, beyond a reasonable doubt that the ac-
cused, I(anter, bought or received, or aided in concealing 
metal which had been stolen, and that at the thne he bought 
or received or aided in concealing such metal he knew it to 
have been stolen, and that he did so with a. dishonest purpose 
then you should find hin1 guilty of the larceny thereof. You. 
are further instructed that the instructions of the Court arc 
to be read as a whole and are so to be taken by the Jury.'' 
'\Vhich said instruction I was granted by the Court. 
page 222 ~ Thereupon the Commonwealth offered its In-
struction II, as follows : 
"The Court instructs the Jury that if property be stolen 
and recently thereafter be found in the exclusive possession 
of the prisoner, then such possession of itself affords suffi-
cient ground for the p1·esun1ption of fact that he received it 
knowing it to be stolen; and in order to repel the presumption 
it is incumbent upon him to account for such possession con-
sistently with his innocence. If he g-ives a reasonable account 
of it, then it devolves on the Co1~monwealth to prove that 
such account is untrue. If he g·ives an unreasonable account 
of it, then it devolves on the prisoner to sustain such account 
by other evidence. You arc further instructed that the cir-
cumstances under which the prisoner is found in possession 
of such property the tilne the place, the conduct of the ac-
cused and his account of his possession are all n1atters for the 
consideration of the Jury." 
Which said Instruction II was granted by the Court, and 
the defendant excepted, as follows : 
''Defendant by counsel objects to the granting of Instruc-
tion II as tendered by the Cmnmonwealth, upon the following· 
grounds: 
(1) In that it permits the jury to conclude that 
pag·e 223 ~ possession of itself affords sufficient ground fot· 
the presun1ption of fact that the defendant re-
ceived the goods knowing them to be stolen, without instruct-
ing the jury that in determining that question they must take 
into consideration all of the facts and circumstances surrou11d-
ing such possession, which this instruction as offered fails 
· to do. 
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(2) That the instruction undertakes to instruct the jury 
upon the weight of the evidence, which is a fact to be deter-
Inined by then1 without comment or suggestion from the 
Court. 
(3) The instruction is objectionable in that it imposes upon 
the defendant the burden of repelling the presumption aris-
ing from possession and requires him to account for such 
possession consistent with his innocence, thereby relieving 
the Con1monwealth of the duty of proving guilt, and requir-
ing the defendant to prove his innocence. 
( 4) The instruction is further objected to on the ground 
that the offense of receiving stolen goods knowing them to 
be stolen is a statutory offense, and the statute defining said 
offense sets out the elements thereof which are required to be 
proven by the Com1nonwealth in order to convict. The statute 
provides for no presumption and the instruction as offered 
is in direct contradiction of the statute itself. 
pag·e 224 ~ ( 5) And the said instruction requires the de-
fendant to prove his innocence by evidence con-
sistent therewith and requires him to repel the improper pre-
sumption stated in the said instruction without bringing to the 
attention of the jury how far his evidence must go to repel 
this presumption.'' 
Thereupon the Commonwealth offered its Instruction III, 
as follows: 
''The Court instructs the Jury that knowledge of the fact 
that the metal was stolen mav be inferred from all the cir-
cumstan~es known to the accused prior to and at the time of 
receiving said metal.'' 
Which said Instruction III was granted by the Court, and 
the defendant excepted, as follows: 
"Defendant by counsel objects to the granting of Instruc-
tion III as tendered by the Con1monwealth, on the ground that 
it is a mere abstract question of la'v and tends to confuse the 
Jury, and for the further reason that there is no evidence of 
any circumstances of which th~ defendant had knowledge, 
either prior to or at the time of receiving said metaJ, which 
by any possibility would throw any light upon the illegal pos-
session of the smue by the persons from whom he purchased 
it. The instruction is further objected to on the ground that 
it is not confined to the evidence in the case, but 
page 225 ~ leaves the jury to ~·uess and infer from informa-
tion which they m1ght possess from any source 
whatever.'' 
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Thereupon the Commonwealth offered its Instruction IV, 
as follows : · 
''You are further instructed that should you find the ac-
cused guilty of the larceny charged in the indictment, namely, 
receiving stolen goods, then you must determine the grade 
of the offense, whether grand or petit larceny. If you should 
find the value of the metal to be $50 or more, then you should 
find him guilty of grand larceny and fix his punishment at 
.confinement in the penitentiary for not Jess than one nor more 
than 10 years. If you should find the value of the metal to 
be less than $50, then you should convict him of petit larceny 
an4 fix his penalty at not less than 10 days and not more than 
12 months in Jail and a f;ine not exceeding· $100, either or 
both.'' 
Which said Instruction IV was granted by the Court. 
Thereupon the defendant offered his Instruction No. 1, as 
follows: 
"The Court instructs the jury that the indictment in this 
case does not raise the slightest presun1ption of guilt against 
the accused, but on the contrary, he is presumed to be in-
nocent of wrongful acts, and that presumption continues and ' 
remains with the accused throughout the trial and 
page 226 } every stage thereof, and until the Commonwealth 
has established by clear, distinct and reliable evi-
dence, and to the exclusion of aH reasonable doubt, every 
element essential to the. crirne charged against the accused; 
and failing in such proof, or if upon the completion of the 
testimony a reasonable doubt as to the guilt of the defendant 
exists, it would be your duty to acquit.',. 
Which said Instruction No. 1 was refused by the Court. 
Thereupon the defendant offered his Instruction No. 2, as 
follows: 
''The Court instructs the jury that, in determining the 
question of the defendant's g·uilt, it is their duty to take into 
consideration the character of the defendant as developed 
from the evidence in this case ; and if from such evidence, as 
well as from all the other evidence, facts and circumstances 
in this case, the jury have a reasonable doubt as to the guilt 
of the defendant, they must find hin1 not guilty.'' 
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Which said Instruction No. 2 was refused by the Court .. 
Thereupon the defendant offered his Instruction No. 3, as 
follows: 
"The Court instructs the jury that the law prestunes the 
accused to be innocent unless and until he is 
page 227 ~ proven guilty as charged in the indictment by the 
Con1monwealth by evidence to a n1oral certainty, 
beyond all reasonable doubt, and to the exclusion of every 
reasonable hypothesis consistent with his innocence, and this 
presun1ption of innocence goes with the accused throughout 
the whole case and applies at every stage thereof. Even 
though you have a suspicion that the accused is guilty, or 
even if you may t~ink that there is a probability that the ac-
cused is guilty, or even though you n1ay believe that the 
greater weight or preponderance of the evidence is ag-ainst 
hhn, i this is not sufficient to justify a conviction, for if there 
is any reasonable doubt as to any fact or element necessary 
to establish the guilt of the accused, the law makes it your 
duty to acquit hin1. The law places upon the Comn1onwealth 
the burden of proving to a moral certainty, beyond all rea-
sonable doubt, every essential necessary to constitute the 
crime so clearly that there is no reasonable theory consistent 
with the evidence upon which he can be innocent, and unless 
the jury have an abiding conviction to a mo1~al certainty of 
the guilt of the accused you must find him not guilty.'' 
Which said ·Instruction No. 3 was refused by the Court. 
Thereupon the defendant offered his Instruction D-A, as 
follo,\rs: 
page 228 ~ ''The Court instructs the jury that the proper 
standard of value of the metal alleg·ed to havH 
been purchased by the defendant is the market value thereof 
in the City of Norfolk, Virginia, at the time and in the con-
dition it was received by the defendant, and in detern1ining 
this question, the jury are not to consider any special value 
the said property 1nay have had to the owner, as affecting. the 
real value thereof, in so far as this case is concerned." 
Which said Instruction D-A was refused by the Court ii1 
the form in which it was offered, but granted after it had 
been amended to read as follows : 
"The Court instructs the jury that the proper standard of 
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value of the metal alleged to have been purchased by the de-
fendant is the market ·value thereof in the City of Norfolk, 




And tpe defendant excepted as follows : 
"Defendant by counsel excepts to the action of the Court 
in deleting from Instruction D-A as offered by the defendant 
the following language-
'-and in determining this question, the jury are :r;tot to 
consider any special value the said property may have had 
to the owner, as affecting· the real value thereof, in so far as 
this case is concerned.' 
page 229 ~ ''The inclusion of this language in the ins_truc-
tion outlined the correct statement of law essen-
tial to the proper instruction of the jury uJ;>on ·the question 
of the market value of the property set out in the indict-
ment. And for the deleting of the language quoted and re-
fusing to ·grant said instruction as offered, defendant by coun-
sel excepts.'' 
Thereupon the defendant offered his Instruction D-1, as 
follows: · 
''The_ Court instructs the jury that the law presumes every 
person charged with crime to be innocent until his guilt is 
established by the Commonwealth, beyond a reasonable doubt, 
and that presun1ption of innocence goes with the accused 
throughout the entire case and applies to every stag·e thereof; 
and it is a presumption so strong that in a doubtful case, it 
is always sufficient to turn the scale in favor of the defend-
ant." 
· Which said Instruction n·-1 was refused by the Court. 
Thereupon the defendant offered his Instruction D-1-A, as 
follows: 
"The Court instructs the jury that the law presumes every 
person charged with crime to be innocent until his guilt is 
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established by the Con1monwealth, beyond all reasonable 
doubt, and that presumption of innocence goes 
page 230 ~ with the accused throug·hout the entire case, and 
applies at every stag·e thereof; and, if after hav-
ing heard all of tlw evidence in the case, the jury have a rea- , 
sonable doubt as to the guilt of the accused upon the whole 
case, or as to any fact essential to prove the charge made 
ag·ainst him in the indictinent, it is their duty to give the pris-
oner the benefit of the doubt and find him not guilty.'' _ 
vVhich said Instruction D-1-A was granted by the Court. 
Thereupon the defendant offered his Instruction D-2, as 
follows: 
''The Court instructs the jury that if the evidence presents 
a reasonable doubt. to your n1inds as to the grade of the of-
fense that the defendant is alleged to have committed, then 
that doubt must be resolved in favor of the defendant, and 
you can only find him guilty of the offense of the lower grade.'' 
Which said Instruction D-2 was gTanted by the Court. · 
Thereupon the defendant offered his Instruction D-3, as 
follows: 
''The Court instructs the jury that the character of the 
defendant when established by the evidence, whether good or 
bad, is a fact to be considered by you along with all the 
other evidence in the case, but its weight as af-
page 231 ~ fecting the guilt or innocence of the defendant is 
a 1natter for you in connection with the other 
facts proven in the case.'' 
Which said Instruction D-3 was granted by the Court. 
Thereupon the defendant offered his Instruction D-4, as 
fo~lows: 
''The Court instructs the jury that in order to justify a 
conviction~ the evidence of the Commonwealth must not only 
be consistent with the guilt of the defendant, but must be in-
consistent with his innocence; because the law is that if upon 
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the whole evidence in this case, there is any reasonable theory 
consistent with the innocence of the defendant, you must :find 
hin1 not g-uilty.'' 
vVhich said Instruction D-4 was granted by the Court. 
Thereupon the defendant offered his Instruction D-5, as 
follows: 
''The Court instructs the jury, that mere belief or supposi-
tion on the part of the defendant, at the time he purcha~ed 
the scrap metal, that it had been stolen, is not sufficient to 
charge him with the dishonest intent necessary to convict in 
this case; but, the Commonwealth must go further and es-
tablish beyond all reasonable' doubt that he had 
page 232 ~ actual lo1owledge that said metal was stolen." 
Which said Instruction D-5 was granted by the Court. 
Thereupon the defendant offered his Instruction D-7, as 
follows: 
''The Court instructs the jury that the Commonwealth 
must prove its case beyond all reasonable doubt, and that 
n1eans that the Commonwealth must prove every n1aterial ele-
ment beyond sufficient doubt, which constitutes the alleged 
crime, and it is not sufficient that the jury may believe his 
guilt probable or more probable than his innocence; no de-
gree of probability, nor any circun1stances, however, suspi-
cious, will authorize a conviction, but the evidence must be of 
such character as to produc~ a ruoral certainty of &uilt to 
the exclusion of all reasonable doubt; nor are the Jury to 
speculate, or go outside of the eyidence and consider what 
they think might have taken place, but they are to try this 
case and confine it to the evidence as given by the witnesses 
introduced, and if that evidence, when considered along with 
the evidence for the defense, does not convince the jury be-
vond all reasonable doubt as to everv material element of 
the guilt of the accused, then the jury~ must :find the accused 
not guilty." 
page 233 ~ 'Vhich said Instruction D-7 'vas granted by the 
Court. 
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Thereupon the defendant offered his Instruction D-8, as 
follows: 
'~The Court instructs the jury that they are not to charge 
the defen.dant with knowledge that the scrap metal he re-
ceived was stolen from the fact that he did not exercise or-
dinary care, or that degree of care that a man of ordinary 
prudence would, under the circumstances, ha~e exercised. 
Actual kno,vledge of the larceny must be brought home to the 
defendant.'' · 
Which said Instruction D-8 was granted by the Court. 
Thereupon the defendant offered his Instruction D-X, as 
follows: 
''The Court instructs the jury that even though they may 
believe from the evidence that the defendant has failed to 
comply with the provisions of the Code of the City of Nor-
folk with respect to filing reports of purchases by him of junk 
or second-hand merchandise, such fact of non-compliance by 
said defendant standing alone is not. proof that the defend-
ant is guilty of the charge of receiving stolen goods knowing 
them at the time so received by him to have been stolen, but 
may be considered along with all the other evidence in said 
case.'' ' 
Which said In~truction D-X 'Yas gTanted by the- Court. 
page 234 ~EXCERPT FROM MR. HEATH'S CLOSING 
ARGUMENT. 
But Mr. Broudy started out by saying that the State had 
to prove that l{anter received that metal on the 13th day of 
November. That's a mistake. The Commonwealth doesn't 
have to prove any specific date. In any· felony case time is 
not essential to the charge, and if. you will notice, the bill of 
particulars make no reference to any specific time. That's 
not material. "\Ve do have to prov.e in order to make out a 
case that he had in his possession and aided in concealing 
metal in excess of $50.00 in value, in order to convict, to prove 
that felony charge. We don't have to prove he rece~ved 
$50 .. 00 worth at any one time ; we prove simply the fact that. it. 
was in his possession on the date of the shipment to Rich-
mond; and if you will read the instructions you will find that 
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that fact alone, the possession of it by 1\{r. J{anter-as he 
certainly had it in his possession on the day of the ship-· 
ment to Richmond-that possession proves the charge. ~1.r. 
Broudy in making that statement, it seems to me, doesn't aid 
the determination of the issue. What I say is the correct 
statement of the law. \Ve don't say that because of any pri-
vate opinion but because it is a simple fact. 
pag·e 235 ~ There's no need going into the fifteen or twenty 
minutes argu1nent J\tlr. Broudy spent in trying to 
prove he received it all at one time. If you had to convict 
him of receiving it only, that's true; but there are three 
charges here, he bought it, he received it, he aided in conceal-
ing it, and the court has told you in its instructions that pos-
session is all we need prove. 
N o,v, one more statement. Captain Taylor I an1 sure is 
mistaken when he said we had to judge this as of what oc-
curred on Septemb,er 23rd. That of course is plainly a mis-
take. l{anter is being prosecuted, not for 915 pounds, but 
for 1,550 pounds recovered in Richmond; 915 brought back 
by hin1 and 645 by the detectives-that was shipped on No-
vember 13th. It is as of that last shipment that we are to 
determine the case. \Ve must show that he was in possession 
of 515 pounds or whatever the an1ount has to be to be in 
excess of $50.00. Less than that it would be a misdemeanor. 
But possession is all that we need to show you, and that, I 
say gentlemen, is not denied in this case. 
page 236 ~ And the Court doth hereby certify that the evi-
dence and testimony above set out, tog·ether with 
the original exhibits filed with said evidence and testimony 
taken in the cause, each of which original exhibits is signed 
for identification hy R. B. Spindle, Jr., Judge of this Court, 
for the purpose of being made a part of the record on ap-
peal and to be trans1nittecl to the Supreme Court pf Appeals 
of Virginia as a part of said record for use on appeal from 
the final judgment entered herein, is the evidence and testi-
nlony and all of the evidence and testimony adduced for the 
Oon1monwealth and for the defendant, and that on the trial 
of this cause and after the jury had been instructed on the . 
law, as appears frmn Bill of Exception No. 4 filed herein, 
which is hereby repeated and referred to and 1nade a pa~'t ot 
this Bil1 of Exception as thoug·h specifically set out in full 
herein, the jury retired, and, after smne consideration, re-
turned into Court and rendered their verdict in the follo,v-
ing words and figures, to-wit: · 
"We the jury find the defendant guilty as charged in the 
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within indictm~nt and fix his punishment at one year in the ' 
State Penitentiary. 
JOHN F ARR.AR, Foreman." , · 
And thereupon, in apt thne, the defendant, by counsel, 
1noved the Court to set aside the said verdict and grant him a 
new trial upon the following grounds : 
1. That the verdict is contrary to the law and the evidence. 
2. That the Court erred in refusing to give 
page 237 ~ certain instructions asked for by the defendant., 
and in giving certain other instructions not asked 
for by the defendant, and in modifying certain instructions 
asked for by the defendant and giving the same as so modified. 
3. That the Court erred in giving certain instructions on 
motion of the Commonwealth. 
4. That the Court erred in admitting certain evidence over 
the objections of the defendant, and in failing on the mo-
tion of the defendant in each instance to order a mistrial by 
reason thereof. 
But the Court overruled the said motion of the· defendant 
and refused to set aside the said verdict and grant the de-
fendant a new trial in this cause, but entered up final judg- · 
ment on the verdict as rendered by the jury, to all of which 
action and ruling of the Court in the premises the defendant 
then and there excepted and prays that this, his Bill of Ex-
ception No. 1, may be signed, sealed and made a part of the 
record in this cause, and the same is accordingly done in due 
time after it duly appeared that the Attorney for the Com-
monwealth had been given reasonable notice in writing of 
the time and place of tendering this Bill of Exception. .. 
Given under my band and seal this 26th day of March, 
1938. 
R. B. SPINDLE, JR., (Seal)· 
Judge of the Corporation Court of the City 
of Norfolk, Virginia. 
page 238 ~ Virginia : 
In the Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
Israel Kanter. 
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BILL OF EXCEPTIONS NO. 2. 
Be it remembered that on the trial of this cause and after 
the jury had been impaneled and sworn to try the issue joined 
therein, and during the taking of the testimony of Paul E. 
Sawyer, a witness sworn and introduced on the part of the 
Commonwealth, which evidence is set out in full in Bill of 
Exception .No. 1 and made a part of the record in· this cause, 
which Bill of Exception No. 1 is hereby repeated and re-: 
ferred to and made a part hereof as though specifically set 
out in full, the Common,vealth, to sustain the issue on its 
part, tendered and introduced a certain paper, desig·nated 
"Daily Report", which said paper is marked by R. B. Spindle, 
Jr., Judge of this Court, for identification and for use by 
the defendant as a part of the record on appeal, upon which 
paper so tendered and introduced was printed the following 
language: 
''Section 3937 a Code of Virginia :-Every junk dealer do-
ing Business, .in any city or town, shall every day (except 
Sunday) before eleven o'clock in the forenoon deliver to the 
Chief of Police of such city or town on a blank form to be 
prescribed by such Chief of Police a legible and 
page 239 ~ correct transcript from his books of all his trans-
. actions of the dai previous. If any junk dealer 
has in his possesion any article which is proved to haye been 
stolen, the purchase of which he has not recorded in the books 
he is required to keep for that purpose he shall be ~eemed 
guilty of the larceny thereof.'.' 
And thereupon the defendant, by counsel, moved that the 
jury be discharged from further consideration of the cause 
and- a mistrial ordered on the following grounds: 
1. That said language did not correctly state the law and 
did necessarily mislead the jury to the prejudice of the de-
fendant. 
2. That the said paper con.tained an improper notation 
and should not have been submitted for the consideration of 
the jury. · 
3. That regardless of the circumstances under which it 
was obtained, the law cannot be changed by the defendant, 
or anyone else, in the absence of legislative enactment. 
4. That that portion of said paper which contained said 
language should have been deleted before submission of the 
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same to the jury and that they should not have been permitted 
to read it or hear it read. ' 
5. That the action of the Court in permitting the introduc-
tion of said paper with said language thereon constituted an 
incurable error. 
page 240 ~ But the Court overruled said motion of counsel 
for the defendant to order a mistrial, and allowed 
said .paper, with said languag·e thereon, to be and ren1ain a 
part of the evid.ence in the cause to be considered by the jury 
upon the trial thereof, stating that it would cover the propo-
sition by appropriate instructions if asked so to do. 
vVhereupon, the defendant, by counsel, duly excepted and 
prays that this, his Bill of Exception No. 2, may be signed, 
sealed and made a part of the record in this cause and the 
sarr1e is ~ccordingly done in due time after it duly appeared 
that the Attorney for the Commonwealth had been g·iven rea-
sonable notice in writing of the time and place of tendering 
this Bill of Exception. 
Given under my hand and. seal this 26th day of ~larch, 
1938. 
Virginia: 
R. B. SPINDLE, JR., (Seal) 
Judge of the Corporation Court of the City 
of N 9rfolk, Virginia. 
In the Corporation Court of the City of Norfolk. 
·Commonwealth of Virginia 
v. 
. Israel I{anter. 
BILL OF EXCEPTION NO. 3. 
page 241 ~ Be it retnembered that on the trial of this cause, 
and after the jury had been impaneled and sworn 
to try the issue joined therein and during the taking of the 
testimony of D. A. Tavss, a witness sworn and introduced on 
the part· of the defendant, which evidence is set out in full in 
Bill of Exception No. 1 and 1nade a part of the record in this 
cause, which Bill of Exception No. 1 is hereby repeated and 
referred to and made a part hereof as though specifically 
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propounded to him by counsel for the Commonwealth, tes-
tified as follows : 
"Q. Did you ever hear of his (meaning thereby Ka~ter's) 
buying copper wire that was stolen from the Coast Guard 
Station at Virginia Beach? 
A. I did not.'' 
And at the termination of all of the evidence and before the 
jury had retired to consider of their verdict, counsel for the 
defendant made the following motion: 
''Mr. Broudy: If Your I-Ionor pleases, we want to make 
a motion for a mistrial on the ground of misconduct ~n the 
part of the ·Oon1monwealth 's Attorney in questioning of the· 
character witnesses, in stating in the presence of the jury, or 
asking the question 'Did you know that he had bought stolen 
copper wire that was stolen from the Coast Guard at Vir-
ginia BeachY' 
Mr. Heath: 'Did you ever hear that?' 
page 242 ~ Mr. Broudy: That is all rig·ht. There are 
many authorities on that. I think his question was 
. 'Did you ever hear of him buying stolen copper wire that 
was stolen from the life saving station'. 
The Court: The Coast Guard Station. 
J\IIr. Broudy: It was highly improper and prejudicial and, 
of course, we made no objection because at the time .we had 
believed that the Commonwealth's attorney would not ask 
that sort of a question unless he was going to prove the fact. 
Our character evidence was in, and if the defendant did buy 
copper wire stolen from the Coast Guard Station, naturally 
've depended upon the Commonwealth's attorney to prove it. 
We thought the Commonwealth's attorney would attempt to 
carry out the sugg·estion made by that question. Such a sug-
g·estion coming from the Commonwealth's attorney in the pres-
ence of the jury is a very damaging statement.'' · 
But the Court overruled said objections to said question 
and answer and also overruled the said motion of counsel for 
the defendant to order a mistrial. 
\Vheret~pon, the defendant, by counsel, duly excepted and 
prays that this, his Bill of Exception .No. 3, may be signed, 
sealed and made a part of the record in this cause and the 
same is accordingly done in due time after it dulv 
page 243 } appeared that the Attorney for the Commonwealth 
had been given reasonable notice in writing· of 
the time and place of tendering this Bill of Exception. 
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Given under my hand and seal this 26th day of March,_ 
1938. 
Virginia: 
R. B. SPINDLE, JR., (Seal) 
Judge of the Corporation Court of the City. 
of Norfolk, ·Virginia. 
In the . Corporation Court of the City of Norfolk. 
Commonwealth of Virginia 
v. 
Israel. Kanter. 
BILL OF EXCEPTION NO. 4. 
Be it remembered that on the trial of this cause and after 
the jury had been impaneled and sworn to try the issue joined 
therein, and after the evidence and testimony had been in-
troduced, which evidence and testimony is set out and re-
ferred to in Bill of Exception No. 1 and made a part of the 
record in this cause, which Bill of Exception No. 1 is hereby 
repeated and referred to and made a part hereof as though 
specifically set out in full, the Commonwealth, by counsel, 
moved the Court to give instructions numbered I, II, III and 
IV, which instructions are as follows : 
page 244 ~ I. 
''The Court instructs the Jury that should you believe fron1 
the evidence, beyond a reasonable doubt that the accused, 
Kanter, bought or received, or aided in concealing metal 
which had been stolen, and that at the time he bought or re-
ceived or aided in concealing such metal he knew it to have 
been stolen, and that he did so with a dishonest purpose then 
you should find hin1 guilty of the larceny thereof. You are 
further instructed that the instructions of the Court are to 
be read as a whole and are so to be taken by the Jur-y." 
II. 
"The Court instructs the Jury that if property be stolen 
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· of the prisoner, then such possession of itself affords sufficient 
ground for the presu1nption of fact that he received it know-
ing it to be stolen; and in order to repel the presumption 
it is incumbent upon him to account for such possession can-
sistently with his innocence. If he gives a reasonable account 
of it, then it devolves on the Commonwealth to prove that 
such account is untrue. If he g·ives an unreasonable account 
of it, then it devolves on the prisoner to sustain such account 
by other evidence. You are further instructed that the cir-
cumstances under which the prisoner is found in possession 
of such property the time the place, the conduct of the accused 
and his account of his possession are all matters for the con-
sideration of the Jury. '' 
page 245 ~ III. 
''The Court instructs the Jury that knowledge of the fact 
that the metal was stolen may be inferred from all the cir-
cumstances known to the accused prior to and at the time of 
receiving said metal. 
IV. 
"You are further instructed that should you find the ac-
cused guilty of the larceny charged in the indictment, namely, 
receiving stolen goods, then you must determine the grade 
of the offense, whether grand or petit larceny. If you should 
find the value of the metal to be $50 or ·more, then you should 
find him guilty of grand larceny and fix his punishment at· 
confinement in the penitentiary for not less than one nor 
more than 10 years. If you should find the value of the 
metal to be less than $50, then you should convict him of petit 
larceny and fix his penalty at not less than 10 days and not 
more than 12 months in Jail and a fine not exceeding $100, 
either pr both.'' 
To the giving of instruction marked II, tendered by the 
Commonwealth the defendant, by counsel, then and there ob-
jected on the following grounds: 
(1) In that it permits the jury to conclude that possession 
of itself affords sufficient ground for the presumption of fact 
that the defendant received the goods knowi:p.g them to be 
stolen, without instructing the jury that in determining that 
question they must take into consideration all of the facts and· 
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circumstances surrounding such possession, which this·instruc-
tion as offered fails to do. · 
page ·246 ~ (2) That the instruction undertakes to instruct 
the jury upon the weight of the evidence, which 
is a fact to be determined by them without comment or sug-
gestion from the Qourt. 
(3) The instruction is objectionable in that it imposes upon 
the def~ndant the burden of repelling the presun1ption arising 
, from possession and requires him to account for such posses-
sion consistent with his innocence, thereby relieving the Com-
monwealth of the duty,~ of proving guilt, and requiring the de-
fendant to prove his innocence. 
(4) The instruction is ~urther objected to on the ground 
that the offense of receiving. stolen goods knowing then1 to be 
stolen· is a statutory offense, and the statute defining said 
offense sets out the elements thereof which are required to 
be proven by the Commonwealth in order to convict .. The 
statute provides for no presumption and the instruction as 
,offered is in direct contradiction of the statute itself. 
( 5) And the said instruction requires the defendal!t to prove . 
his innocence by evidence consistent therewith and requires 
hint to .repel the improper presumption stated in the said in--
struction without bringing to the attention of the jury how 
fai~ his evidence must be to repel this presumption. 
To the giving of instruction marked III tendered by the 
Commonwealth the defendant, by counsel, then and there ob-
jected on the following grounds : 
In th'at it is a ntere abstract question of law and tends to 
confuse the jury, and for the further reason that 
page 24 7 r there is no evidence of any circumstances of which 
the defendant had knowledge, either prior to or at 
the. time of' receiving said metal, which by any possibility would 
throw any light upon the illegal possession of the same by 
• the persons from whom he purchased it. The instruction is 
·further objected to on the ground that it is not confined to 
the evidence in the case, but leaves the jury to guess and in-
fer from information 'vhich they might possess from any 
source whatever. 
And thereupon, the defendant, by counsel, moved the Court 
to give the jury the following instructions: 
I. l{anter v. Commonwealth of Virginia. 161 
INSTRUCTION N0.1(0 /;, 
''The Court instructs the jury that the indictment in this 
case does not raise the slightest presun1ption of guilt agaiuat 
the accused, but on the contrary, he is presumed to be innocent 
of wrongful acts, and that presumption continues and remains 
with the accused throughout the trial and every stage there-
of, and until the. Con1monwealth has established by c.lea.r, dis-
tinct and reliable evidence, and to the exclusion of all reason-
able doubt, evc1~y element essential to the crime charged 
against the accused; and failing in such proof, or if upon the 
completion of the testhnony a reasonable doubt as to the 
guilt of the defendant exists, it would be your duty to acquit.'' 
I ' 
\.'( 
':-..-! INSTRUCTION NO. 2 . 
. /; 
--
''The Court instructs the jury that, in determining the 
question of the defendant's guilt, it is their duty to take 
into consideration the character of the defendant 
page 248 ~ as developed from the evidence in this case; and 
if from such evidence, as well as from all the other 
evidence, facts and circumstances in this case, the jury have 
a reasonable doubt as to the guilt of the defendant, they n1ust 
find him not guilty.'' 
. :// , INSTRUCTION NO. 3. _ .. , .-
~ ~ 
''The Cofu·t instructs the jury that the law presumes the 
accused to be innocent unless and until Ire is proven guilty 
as charged in the indictment by the Commo.nwealth by evi-
dence to a moral certainty, beyond all reasonqble doubt, and 
to the exclusion of every reasonable hypothesis consistent with 
his innocence, and this prestunption of innocence goes with 
the accused throughout the whole case and applies at every 
stage thereof. Even though you have a suspicion t.hat the 
accused is guilty, or even if you may think that there is a 
probability that the accused is guilty, or even though you 
may believe that the greater weight or preponderance of the 
evidence is ag·ainst hbn, this is not sufficient to justify a con-
viction, for if there is any reasonable doubt as to any fact-
or element necessary to establish the guilt of the accused, the 
law makes it your duty to acquit hin1. The law places upon the 
Commonwealth the burden of proving to a moral certainty, 
beyond all reasonable doubt, every ess.ential necessary to con-
stitute the crime cl1arg·ed so clearly that there is no reasonable 
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theory consistent 'vith the evidence upon which he can be 
innocent, and unless the jury hayc an abiding conviction to 
a moral certainty of the guilt of the accused you must .find 
him not guilty.'' 
page .249'}- D-.A.. 
''The Court instructs the jury that the proper standards 
of value of the metal alleged to ~ave been purchased by the 
defendant is the market value thereof in the City of Norfolk, 
Virginia, at the time and in the condition it was received by 
the defendant, and in determining this question, the jury are 
not to consider any special value the said property may have 
had to the o'vner, as affecting the real value thereof, in so 
far as this case is concerned.", 
D-1. ~.L~ 
''The ·court instructs the jury that the law presumes every 
person charged 'vith cr~·me to be innocent until his guilt is 
·established-by the Commonwealth, beyond a reasonable doubt., 
and that presumption of innocence goes with the accused 
throughout the entire case and applies to every stage there-
of; and it is a presumption so strong that in a doubtful case, 
it is always sufficient to turn the scale in favor of the de-
fendant.'' 
D-1-A. 
The Court instructs the jury that the law presumes every 
person charged with crime to be innocent until his guilt is· 
established by the Commonwealth, beyond all reasonable 
doubt, and that presumption of innocence goes with the ac-
cused throughout the entire case, and applies at every stage 
thereof, and, if after having heard all of the evidence in the 
case, the jury have a reasonable doubt as to the guilt of the 
accused upon the whole case, or as to any fact essential to . 
. _ prove the charge made against him in the indict-
page 250 ~ ment, it is their duty to give the prisoner the 
benefit of the doubt and find him not guilty.'' 
I. Kanter v. Commonwealth of Virginia. 163 
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''The Co11rt instructs the jury that if the evidence presents 
a reasonable doubt to yqur minds as to the grade of the 
offense that the defendant is alleged to have committed, then 
that doubt must be resolved in favor of the defendant, and 
you can only find him guilty of the offense of the lower grade.'' 
D-3. 
' 
''The Court instructs the jury that the character of the 
defendant when established by the evidence, whether good or 
bad, is a fact to be considered by; you along with all the other , 
evidence in the case, but its weight as affecting the -guilt or 
innocence of the defendant is a matter for you in connection 
with the other facts proven in the case." 
D-4. 
"The Court instructs the jury that in ·order to justify a 
conviction, the evidence of the Commonwealth must not only 
be consistent with the guilt of the defendant, but must be in:.-. 
consistent with his innocence, because the law is that if upon 
the whole evidence in this case, there is any reasonable theory 
consistent with the innocence of the defendant, you must 
find him not guilty.'' 
D-5~ 
''The Court instructs the jury, that mere belief or sup-
position on the part of the defendant, at the time 
page 251 }-he purchased the scrap metal, that it had be·~tr 
stolen, is not sufficient to charge him with the dis_. 
honest intent necessary to convict in this case ; but, the Com• 
mon,vealth must go· further and establish beyond all reason .... 
able doubt that he had actual knowledge that said metal was 
stolen.'' 
D-7. 
"The Court instructs the jury that the· Commonwealth 
must prove its . case beyond all reasonable doubt, and that 
means that the Commonwealth must prove every material ele .. 
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ment beyond sufficient doubt, which constitutes the alleged 
crime, and it is not sufficient that the jury may believe his 
guilt probable or more probable than his innocence; no degree 
of probability, nor any circumstances, however suspicious, will 
authorize a conviction, but the evidence must be of such char-
acter as to produce a moral certainty of guilt to the exclusion 
of all reasonable doubt; nor are the jury to speculate, or go 
outside of the evidence and consider what they think might 
have taken place, but they are to try this case and confine it 
to tbe evidence as given by the witnesses introduced, and if 
that evidence, when considered along with the evidence for 
the defense, does not convince the jury beyond all reasonable 
doubt as to every material element of the guilt of the accused1 
then the jury must find the accused not guilty." 
D-8. 
''The Court instructs the jury that they are not to charge 
tlle defendant with knowledge that the scrap metal 
page 252 ~ he received was stolen from the fact that he did 
not exercise ordinary care, or that degree of care 
that a man of ordinary prudence would, under the circuin-
stances, have exercised. Actual knowledge of the larceny 
must be brought home to the defendant.'' 
D-X. 
''The Court instructs the jury that even though they may 
believe from the evidence that the defendant has failed to 
comply with the provisions of the Code of the City of Norfolk 
with respect to filing reports of purchases by hin1 of junk or 
second-hand merchandise, such fact of non-compliance by said 
defendant standing alone is not proof that the defendant is 
guilty of the charge of receiving stolen goods knowing them 
at the time so received by him to have been stolen, but may be 
considered along with all the other evidence in said case.'' 
\Vhereupon, the Court granted defendant's instructions 
D-1-A, D-2, D-3, D-4, D-5, D-7, D-8 and D-X. 
But the said Court refused to give defendant's instructions 
designated Instruction No. 1, Instruction No. 2, Insh·uction 
No.3, D-A and D-1, and after modifying said instruction D-A 
gave the san1e as D-AB, but without th,e defendant's waiving 
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the prior exception to the Court 's_ action, said instruction 
D-AB so given by the Court being as follows: 
-D-AB. 
''The Court instructs the jury that the proper standard of 
value of the metal alleged to have been purchased by the de-
fendant is the market value thereof in the Citv of 
page 253 ~ Norfolk, Virginia, at the tin1e and in the condition 
it ·was received by the defendant.'' · 
To all of which action of the Court in refusing to give in-
structions designated as Instruction No. 1, Instruction No. 2, 
Instruction No. 3, D-A and D-1, and in further giving instruc-
tion designated as D-AB, being instruction D-A as n1odi:fied, 
the defendant then and there duly excepted. _ 
The said instructions marked, respectively, I, II, III and 
IV, given at the instance of the Comn1onwealth, and instruc-
tion marked D-AB, given as aforesaid, and instructions 
marked respectively D-1-A, D-2, D-3, D-4, D-5, D-7, D-8 and 
D-X, given at the instance of the defendant, were all of the 
instructions given by the Court, and the defendant, by coun-
sel, then and there objected and excepted to the giving of the 
foregoing instructions for the Commonwealth marked, re-
spectively, II and III, and to the giving of instruction marked 
D-AB, and to the giving of each one of them, Jlnd the de-
fendant, by counsel, then and there objected and excepted 
to the refusal of the Court to give defendant's instructions 
designated as Instruction No. 1, Instruction No. 2, Instruction 
No.3, D-A and D-1, as desired by the defendant, and then and 
there duly excepted to the action of the Court, both in giving 
and refusing said instructions, respectively, and prays that 
this, his Bill of Exception No. 4, may be signed, sealed and 
made a part of the record in this cause, and the same is ac-
cordingly done, in due time after it duly appeared that the 
Attorney for the Commonwealth had been given 
page 254 ~ reasonab1& notice in writing of the time and place 
of tendering this Bill of Exception. 
Given under n1y hand and seal this 26th day of 1\farch, 1938. 
R. B. SPINDLE, JR., (Sea]) 
Judge of the Corporation Court of the City 
of Norfolk, Virginia. 
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. In the Clerk's Office of the Corporation Court of the City 
of Norfolk. 
I, W. L. Prieur, Jr., Clerk of the said Corporation Court 
of the City of Norfolk, do hereby certify that the foregoing 
and annexed is a true transcript of the record in the suit of 
Commonwealth of Virginia, plaintiff, v. I. Kanter, defendant, 
lately pending in said Court. 
I further certify that said copy was not ma.de up and com-
pleted until the Commonwealth had had due notice -of the 
making of the same and the intention of the def~ndant to 'take 
an appeal therein. 
~ Given under my hand this 28th day of March, 1938. 
Fee for this record : $30.00. 
_ A Copy~ Teste: 
W. L. PRIEUR, JR., Clerk . 
• 
M. B. WATTS, C. C. 
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